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Another View of 
the Break-even Offer 

I read with amazement the Feb- 
ruary Trial Lawyers Forum, “Settle- 
ment Offers in Personal Injury: 
Identifying the Break-even Offer.” 

My amazement arises from al- 
most total lack of consideration of 
the injured client’s interests, substi- 
tuting instead analysis focused al- 
most exclusively on the interests of 
the attorney. While insurance com- 
panies and their actuaries may op- 
erate on the “probability theory: in 
the long run, higher than projected 
claims will be offset by lower than 
projected claims ... ,” this same 
probability theory can hardly form 
the basis of the individual claimant 
evaluating the individual death or 
individual serious injury. 

Look at these excerpts from the 
article: 

“The authors believe that if attor- 
neys used experts more often they 
would make more money per case, 
and would spend less time and ef- 
fort on cases that prove to be less 
profitable.” 

“Negotiations currently are con- 
trolled by guess work, and the at- 
torney with limited resources can- 
not afford to guess wrong.” 

These are examples of how the 
authors apparently focus on the eco- 
nomic benefits to the lawyer with- 
out consideration of the client’s 
needs or desires. 

This kind of thinking is what 
leads to the hypothetical; conclud- 
ing that the “break-even offer” is 
“$13,479” in a situation in which 
“you can easily establish damages 
in excess of $25,000, which happens 
to be the policy limits.” 

The further suggestion that if the 
hypothetical case involves a 10 per- 
cent chance of loss, then the break- 
even offer is $10,028, and the 
obseration that the “break-even 
point” is intended to represent the 
average settlement for a number of 
cases handled by an attorney, indi- 
cates that the authors are not in 


touch with the reality of the 
plaintiffs personal injury practice. 

The solution offered in the hypo- 
thetical case for the lawyer to pro- 
tect the lawyer, rather than the cli- 
ent, is personally offensive to me. 
Frankly, most trial lawyers, faced 
with the hypothetical, would be able 
to obtain a settlement offer for the 
full $25,000 and to suggest recom- 
mendation for settlement for 
$13,000 would almost be evidence 
of malpractice. 

i am surprised that the Trial Law- 
yers Section would submit an article 
expressing these thoughts as repre- 
sentative of the professional respon- 
sibility of a trial lawyer to an injured 
client. Articles such as this may 
have some value to those academi- 
cians wedded to the Chicago School 
of Law and Economics, but they 
should not be proposed to trial law- 
yers as representative of the way in 
which any client should be treated 
or any client’s case should be val- 
ued. 

BILL WAGNER 
Tampa 


Editor’s Response 

The article titled Settlement Of- 
fers in Personal Injury: Identifying 
the Break-Even Offer, which ap- 
peared in the Trial Lawyers Forum 
of the February Bar Journal, is not, 
and was not intended to be, the view 
of The Florida Bar Journal or the 
Trial Lawyers Section. The Trial 
Lawyers Forum is simply intended 
to be a platform for the expression 
of different views and issues that 
may be of practical concern to trial 
lawyers. Any article published in the 
Trial Lawyers Forum is not neces- 
sarily the views of The Florida Bar 
or the Trial Lawyers Section. The 
Trial Lawyers Section supports the 
free exchange of ideas and vigorous 
debate on legal issues. The above ar- 
ticle should be considered in that 
context. 

D. WICKENDEN 

Editor, Trial Lawyers Section 
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More on Similar 
Fact Evidence 

I am writing in response to Rich- 
ard J. Sanders’ recent article,A Dan- 
gerous Bend in an Ancient Road: The 
Use of Similar Fact Evidence for 
Corroboration (February). As an edi- 
torial, the article was thought pro- 
voking; as legal discourse, it was 
inaccurate, or worse yet, misleading. 

The most serious shortcoming is 
the initial misinterpretation of the 
meaning of the legal term “similar 
fact evidence.” Without supporting 
authority, Mr. Sanders begins by 
stating, “Similar fact evidence’ is a 
form of propensity evidence”— a 
faulty premise which ultimately 
begs the question regarding the ad- 
missibility of such evidence. The 
true meaning of the term “similar 
fact evidence,” as it is used in 
§90.404, is understood by consider- 
ing the origin of the term in case law. 

F.S. §90.404(2) is a rule of evi- 
dence entitled “Other Crimes, 
Wrongs, or Acts” and is based on 
Federal Rule of Evidence 404(b). 
The term “similar fact evidence,” as 
used in §90.404(b)(2), predates the 
creation of §90.404, having been 
derived from language used in Wil- 
liams v. State, 110 So. 2d 654, 663 
(Fla. 1939), cert. denied, 361 U.S. 
847, 80 S.Ct. 102, 4 L.Ed.2d 86. Wil- 
liams set the standard for determin- 
ing the admissibility of similar fact 
evidence in Florida courts, a stan- 
dard which became known as the 
Williams Rule. The meaning of the 
term similar fact evidence is best 


understood by considering its use in 
Williams. 

Williams involved a rape prosecu- 
tion in which the victim testified she 
had been attacked by the defendant, 
who had been hiding inside her car. 
110 So. 2d at 656. After his arrest, 
the defendant claimed he had 
crawled into the back seat of the 
victim’s car to take a nap under the 
mistaken belief that the car be- 
longed to his brother. The state pro- 
duced evidence that six weeks be- 
fore the alleged rape, a different girl 
found the defendant on the floor in 
the back of her car parked in the 
same parking area; she screamed; 
and the defendant fled. The defen- 
dant was caught by police, and 
claimed he had crawled into the 
back seat of the victim’s car to take 
a nap under the mistaken belief that 
the car belonged to his brother. 

The court held that evidence of the 
previous incident was properly ad- 
mitted to establish a plan, scheme, 
or design, to meet the defendant’s 
anticipated defense of consent, to 
identify the defendant, and to dem- 
onstrate a plan or pattern followed 
by the defendant in committing the 
type of offense charged. 110 So. 2d 
at 663. The court stated: “ [E]videncc 
of any facts relevant to a material 
fact in issue except where the sole 
relevancy is character or propensity 
of the accused is admissible unless 
precluded by some specific exception 
or rule of exclusion. This rule we 
hold applies to relevant similar fact 
evidence . . . even though it points 


to the commission of another crime.” 
Id. (emphasis added) Contrary to 
Mr. Sanders’ conclusion, Williams 
makes it clear that “similar fact evi- 
dence” is not admitted as a form of 
propensity evidence. 

Additionally, evidence of “other 
crimes’ is not limited to other crimes 
with similar facts. “So-called simi- 
lar fact crimes are merely a special 
application of the general rule that 
all relevant evidence is admissible 
unless specifically excluded by a 
rule of evidence.” Bryan v. State, 533 
So. 2d 744 (Fla. 1988). The require- 
ment that similar fact crimes con- 
tain similar facts to the charged 
crime is based on the requirement 
to show relevancy. This does not bar 
the introduction of evidence of other 
crimes which are factually dissimi- 
lar to the charged crime if the evi- 
dence of other crimes is relevant. 

Since Williams and the enactment 
of §90.404, Florida courts have 
struggled on a case-by-case basis to 
determine the degree of similarity 
required of other crimes, wrongs, or 
acts in order to be relevant to prov- 
ing the defendant has committed a 
separate crime. The struggle is not 
the result of flawed logic, but reflects 
a difference of opinion regarding the 
degree of similarity required in light 
of the possible unfair prejudice the 
defendant may suffer when the jury 
is informed of the uncharged act(s). 
In Heuring v. State, 513 So. 2d 122 
(1987), the court set a high standard 
for the admissibility of similar fact 
evidence in a prosecution involving 
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sexual molestation in a familial con- 
text. This high standard contradicts 
Mr. Sanders’ position that there is 
“pressure on courts to find theories 
for admitting such evidence.” Apply- 
ing the logic of the Heuring decision 
to “hypotheticals” and other deci- 
sions in the context of other types of 
crimes is misleading—a matter of 
comparing apples to oysters. 

I share Mr. Sanders’ conclusion 
that the results of cases which have 
admitted similar fact evidence are 
defensible, but I disagree with his 
legal analysis and conclusion that 
the logical basis for admitting this 
evidence is flawed. 


FRANK WILLIAMS 
Gainesville 


Author’s Response 

First, Mr. Williams makes a valid 
point regarding the statement 
“similar fact evidence’ is a form of 
propensity evidence,” although I 
think this is mostly a question of 
semantics and definition. I would 


agree that properly admitted “simi- 
lar fact evidence” should not be con- 
sidered “propensity evidence.” How- 
ever, I define “propensity evidence” 
in this context as being evidence 
that is admitted solely to prove bad 
character or propensity, which is 
clearly improper under §90.404. I 
said “similar fact evidence’ is a form 
of propensity evidence” in the article 
because space constraints on such 
articles did not allow me to lay out 
fully my thoughts on the subject. 
There is no question that “similar 
fact evidence” proves propensity; 
but, when properly admitted, it also 
proves something more, a “some- 
thing more” that does not require a 
propensity link to be relevant. 
This point will become clearer by 
examining the four numbered state- 
ments from Mr. Williams’ letter. I 
start with further definitions. “Simi- 
lar fact evidence” should be defined 
as evidence of an uncharged crime 
that is unrelated to the charged of- 
fense in any way, other than the 
defendant’s alleged involvement in 
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both. “Other crimes evidence” should 
be defined as evidence of an un- 
charged crime that is related to the 
charged offense in some way. Will- 
iams is a classic example of similar 
fact evidence. Such evidence is most 
often used in the “identity through 
modus operandi” theory of admissi- 
bility. As I noted in the article, such 
evidence is properly admissible if 
the charged and uncharged acts are 
factually so similar and unique that 
they give rise to a reasonable infer- 
ence that the defendant, and no one 
else, committed both. This is why 
courts often use such expressions as 
“fingerprint similarity” and “signa- 
ture similarity” when describing 
such evidence. This is also why 
“striking similarity” is required for 
such evidence: It is that striking 
similarity that replaces the propen- 
sity inference and allows us to di- 
rectly compare the acts themselves 
to find relevancy. Without that strik- 
ing similarity, the only way the un- 
charged acts could prove the 
charged acts is through a propensity 
inference. 

“Other crimes evidence” requires 
no similarity because its relevance 
is based on something other than 
propensity already, i.e, the “link” 
between the charged and uncharged 
crimes. 

Thus, I agree that “evidence of 
‘other crimes’ is not limited to other 
crimes with similar facts,” and that 
“(t]he requirement that similar fact 
crimes contain similar facts to the 
charged crime is based on the re- 
quirement to show relevancy [and 
t]his does not bar . . . evidence of 
other crimes which are factually dis- 
similar ... ifthe evidence .. . is rel- 
evant.” But none of this responds to, 
or refutes, the argument in the ar- 
ticle. The type of evidence I was ad- 
dressing in the article is classic simi- 
lar fact evidence. It is with this type 
of evidence that striking similarity 
is generally required. 

But, as Huering itself recognizes, 
striking similarity alone does not 
authorize the use of such evidence; 
rather, the evidence must still be 
relevant to proving a material issue 
other than by proving propensity. In 
the classic “identity through modus 
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operandi” theory of admissibility, iden- 
tity is that material issue. The prob- 
lem in molestation cases—the problem 
Huering correctly identified—is that 
identity is generally not the issue, at 
least in the classic sense. In a classic 
identity defense, the defendant does 
not contest the commission of the 
crime; rather, he asserts someone else 
did it. In the types of molestation cases 
Huering addressed, the defense is gen- 
erally “fabrication,” i.e., the charged act 
never occurred. Thus, in such cases, the 
“identity through modus operandi” 
theory is inapplicable. This in turn 
means that the similarity requirement 
must be reexamined, to determine 
what, if any, role it should play in the 
question of admissibility. 

I believe my article correctly ana- 


lyzes this question. I agree generally 
with Mr. Williams that “Florida courts 
have long struggled on a case-by-case 
basis to determine the degree of simi- 
larity required of other crimes... in 
order to be relevant.” However, I be- 
lieve that struggle has led us down the 
wrong road in the cases I addressed. 

The problem I see is the potential 
expansion of Huering into other types 
of cases, as the “corroboration” theory 
of admissibility becomes added to the 
similar fact laundry list and applied, 
with little or no analysis, to other 
cases. 

I stand by my assertion that there 
has long been “pressure on the courts 
to find theories for admitting such evi- 
dence.” This pressure is quite under- 
standable. Molestation cases are dif- 


ficult to prosecute, and the existence 
of similar fact evidence in a particular 
case creates pressure to find some way 
to admit it. I believe this pressure re- 
sults from the combination of the facts 
that 1) such cases are hard to prove; 
2) such cases generate a high degree 
of emotion and revulsion; and 3) both 
courts and the public tend to believe 
that the propensity to engage is this 
type of conduct is qualitatively differ- 
ent from the propensity to engage in 
other types of criminal behavior. I 
should note that I am not the only one 
who believes this. See the authorities 
cited in footnotes 6, 7, and 40 of the 
article. 


RICHARD J. SANDERS 
Palm Harbor 
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Introduction 


Learning From the Past— 
Looking to the Future 


his year I turned 50. So 

did The Florida Bar. Of 

course, unlike our organi- 

zation, I dreaded that 
birthday for the two preceding 
years. As the date drew closer, I 
wondered whether I should even 
celebrate. I could not imagine a 
party or a present that would make 
turning 50 a happy occasion. One 
day I began sharing these concerns 
with my good friend Raquel Matas. 
She immediately reprimanded me 
but gave me the greatest gift of all: 
She told me—in no uncertain 
terms—that I was lucky to be turn- 
ing 50; that the key to a wonderful 
future was taking stock of the past. 
Raquel was right. The truth is that 
experience—learning the hard 
way—has made me a wiser, and 
frankly, a better person. As a law- 
yer, for example, I have found (as I 
suspect we all have) that success 
comes from hard work rather than 
quick fixes; a direct approach is al- 
most always the best approach; and 
litigation tactics can needlessly 
squander resources, undermine 
reputations, and take an advocate’s 
eye off the ball. The lessons go on 
and on. 

While I hope I have grown from 
50 years of a myriad of mistakes, I 
have wondered if the same can be 
said for the Bar. How could it? The 
Bar is actually an organization of 


66,000+ attorneys 

with an equal 

number of ap- 

proaches to law- 

yering. New law- 

yers being sworn 

in do not instantly 

acquire the wis- 

dom of those who came before them; 
there are no universal folk tales 
passed down with the oath. 

On the other hand, we do have an 
institutional history and we present 
it to you here. In this issue you will 
see thin ties, short hair, and too few 
women and minorities. But you will 
also see advocates that resolved 
cases on a handshake and whose 
word meant more than any written 
agreement; lawyers who know the 
difference between technological ad- 
vances and professional growth, who 
understand that while we can fax, 
Fed-Ex, and e-mail faster than ever 
before, there are not enough bytes 
in the world to replace human con- 
tact. 

Although we may never return to 
these admittedly romanticized 
years, we must seize the opportunity 
to learn from them and endeavor to 
instill “old” values in new lawyers. 
While the professionalism move- 
ment is an excellent start, being a 
role model—like the people in this 
issue—is even better. 

This year, in order to appreciate 
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our history, your Bar staff and vol- 
unteers from many local bars and 
the Board of Governors have worked 
hard to document and preserve our 
history and to make this a special 
year in the life of The Florida Bar. 
Through our oral history project we 
have captured the faces, voices, 
memories, and insights of our past 
Bar leaders; through the celebration 
of the first 150 women lawyers we 
have resurrected the spirit of the 
women pioneers who opened the 
door to the legal profession to gen- 
erations of women who followed; and 
through this issue we have docu- 
mented our first half-century of ser- 
vice to the people of Florida. So, 
when we celebrate our centennial 50 
years from now, there will be a 
record of these “dark ages,” for law- 
yers for whom the term “cell phone” 
will no doubt seem as dated as “car- 
bon paper” does today. 

In brainstorming this issue with 
the editorial staff, I asked that we 
try to paint a comprehensive picture 
of the genesis and progress of our 
professional organization. Our Bar 
News reporters conducted dozens of 
interviews and dug through moun- 
tains of archival materials to de- 
velop a reasonably complete picture 
of how a handful of progressive law- 
yers persuaded a forward-thinking 
Supreme Court that by harnessing 
the full energy of the bar we could 


Know-it-alls. 


Title geeks. 


Walking encyclopedias. 


Will the compliments never cease? 


We don’t really eat, sleep, and breathe title information and underwriting. We're into things 
like imaging technology and practice automation, too. After all, our job is to arm lawyers 
with the latest tools to keep their practice running at its peak. Call us crazy. but that’s all 


we think about around here. Visit www.thefund.com and see what else we can do. 


Now you know.’ 


© 2000 Attorneys’ Title Insurance Fund. Ine. 


a 

® 


enhance our legal process, better 
regulate our professional ranks, and 
better serve the public. 

We have included in this issue the 
Supreme Court’s opinion unifying 
all Florida lawyers into The Florida 
Bar to give some historical perspec- 
tive on the thinking of those, since 
departed, who brought the petition 
before the court. 

Gary Blankenship, our senior 
writer for the News, did a marvel- 
ous job of tracing our history from 
the days of our first executive direc- 
tor and membership secretary oper- 
ating out of one small office in the 
court’s basement to our present full- 
service association. Today, the Bar 
combines a model regulatory agency 
and professional organization offer- 
ing continuing education, practice 
support, publications, administra- 
tive support to scores of service com- 
mittees, and many other services 
designed to help today’s practicing 
lawyer meet the demands and needs 
of clients and the courts. 

This issue further examines the 
issues our profession has dealt with 
in terms of its explosive growth, the 
assimilation of a growing percent- 
age of women and minorities into its 
ranks, and increasingly rapid tech- 
nological changes. We have also 
threaded throughout the package 
photos from the Bar’s archives, just 
for fun—I suspect many in our mem- 
bership today cannot recall a time 
when men all sported crewcuts and 
women wore gloves and pillboxes! I 
am confident that you will enjoy this 
unique view of our professional past. 

After Raquel prompted me to sur- 
vey my past, I vowed that I would 
do so every year, not just to gauge 
how I had grown, but to remember 
(and hopefully recapture) what I 
had lost along the way. As a Bar that 
has grown in many respects, but 
strayed in some others, we must use 
this opportunity to do the same. 
When I turned 50, I realized that 
wonderful years lie ahead. If we take 
stock of our collective history, the 
Bar will be able to make the same 


claim. 


EpitH G. OSMAN 
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The First Years 
The Florida Bar 


by Kelly Overstreet Johnson 
Guest Editor 


A sense of history is vitally important to a 
profession like ours, where we depend so heavily on 
collegiality and an ability to work together to reach our 
shared goal of impartial justice for all who enter our 
courts. We have witnessed explosive growth in our ranks 
over the past generation — 22 percent of our current 
members also hold membership in our Young Lawyers 
Division, a number that has held true for the past 20 years. 
With that growth has come some diminution of 
understanding of our professional heritage. 


It was with those thoughts as a backdrop that 
President Edith Osman asked a small group of Board of 
Governors members and local bar leaders to help 
coordinate a yearlong celebration of our fiftieth year as a 
unified Bar. The celebration began at our annual meeting 
last June, and will culminate at the upcoming convention. 
The celebration has included organized events with the 
Orange and Hillsborough bar associations, a May 
recognition ceremony of our pioneering women lawyers 
with the Florida Association for Women Lawyers, and 
recorded oral histories with leading lawyers throughout 
the state, to commemorate our half-century of service 
to the people of Florida. 


This special Journal issue is another part of that 
effort. On behalf of all who have worked to make this year 
memorable in the history of The Florida Bar, I hope you 
enjoy this issue, and that you will take part in marking 
this milestone within your local legal community. 


Kelly Overstreet Johnson chairs the Bar’s 50-year Commemorative Celebration panel. A member of the Bar’s Board of 
Governors, she practices with Broad and Cassel in the firm’s Tallahassee office. 
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Story 
The Florida Bar 


by Gary Blankenship 


ifty years. 
On April 28, 1950, the Florida State Bar Asso- 
ciation held its last meeting at the Bar’s annual 
convention in Daytona Beach. That same day, 
The Florida Bar held its first as the official arm of the 
Florida Supreme Court for regulating the legal profession. 
In 1977, writing about the Bar’s early, formative years, 
Kenneth Sherouse, Jr., who became its first executive di- 
rector in 1954, said of its founders and early leaders: “It is 
important, if truth be told, to recall that these were men 
of high purpose and rectitude, debating the shape and sub- 
stance of the jurisdiction of an official, integrated Bar to 
act, firmly intending to use the powers they were defin- 
ing.” 
He went on: “I should further reveal that these men 
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who paid for the Bar from their own pockets and created 
such extraordinary time from their own finite allotment 
of life, did so in very large part because of the great re- 
spect and affection they had for each other.” 

Those themes of devotion to the Bar, the legal profes- 
sion, and fellow lawyers echo through reminisces and in- 
terviews with the lawyers who made the Bar what it is for 
its first 50 years. 

According to Marshall Cassedy, the Bar’s executive di- 
rector from 1961 to 1980, “From the very beginning, The 
Florida Bar has had a genuine spirit of unselfishness 
among the rank and file lawyers of the Bar and within 
the leadership of the Bar. 

“By this I mean that lawyers since the beginning have 
gratuitously given of their time on grievance committees, 


a 
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\o 
BAR 
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serving as referees, serving on all kinds of committees and 
particularly the lawyers who have served on the Board of 
Governors of The Florida Bar have given immensely of them- 
selves timewise and financially without complaint. . . . 


held us together.” ae ~- 
John DeVault, 1995-96 | 
Bar president, put it this 
way: “The satisfying thing 
about Bar activities and Bar 
work is the quality of the 
people that you become ac- 
quainted with and maintain 
friendships with. What you 
get out of it are friendships 
with people who are of such 
high quality it enriches your 
life. It makes all the time 
that’s spent really worth- 
while. 
“They deal with important | 


“This has been the driving force and the glue that has 


issues and they deal with 
them in a way that generally the results that come out of 
them are right.” 

Current Bar President Edith Osman said the Bar’s 50th 
anniversary is a chance for lawyers to think about their 
rich history in this state and a chance to protect that his- 
tory. 

“When I was elected and was told we were going to have 
the 50th anniversary in my presidential year, I thought 
we'd have something to celebrate. I really didn’t think 
through the relevance,” she said. “I realized there is so 
much rich history and it hasn’t been documented. The 
people who know it are getting older and it is important 
that we preserve it.” 

Remembering where the Bar came from, Osman said, 
is the key to protecting its ideals and values as it faces the 
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considerable challenges of the future. 

On June 7, 1949, the Florida Supreme 
Court approved the petition of the volun- 
tary Florida State Bar Association to set 
up The Florida Bar to which all lawyers 
would have to belong if they wished to prac- 
tice in Florida. On March 4, 1950, the court 
approved rules for the Bar. 

A few weeks later, The Florida Bar, 
which had been running simultaneously 
with the association, became its successor 
and the only statewide organization for all 
of Florida’s attorneys. That first convention 
featured a debate on keeping the associa- 
tion intact for a year in case the Bar failed 
to work out (the motion failed) and an ob- 
lique reference to the attempt by African- 
American Virgil Hawkins to win admission 
to the University of Florida law school. 

It was almost—but not quite—com- 
pletely a white man’s Bar, but some lead- 
ers who would help change that were mem- 
bers—such as future Bar and ABA President Chesterfield 
Smith and future Governor LeRoy Collins, who served on 
the Legislative Committee, as did then Attorney General 
Richard Ervin. 

Smith did not become active in Bar activities until a 
——-—_-_--— couple of years later when 

13; ee his law partner, William A. 
McCrae—who wrote much of 
the Bar’s original rules—suc- 
cessfully ran to be The 
Florida Bar’s fourth presi- 
dent. 

“I didn’t have much 
thought about it,” Smith said 
of the Bar’s creation. “I 
thought, ‘Why not? That’s 
the way it should have been.’ 
I didn’t see a lot of contro- 
versy about it.” 

In its first year, the Bar 
had dues of $5 and a total 
~~ income of $38,385.04, includ- 
ing $16,174.87 left over from the association and $30 from 
the “sale of old typewriter,” according to the two-page bud- 
get. Total expenses were $10,680.25. 

“The Supreme Court reigned where it could, and the 
Pork Choppers [in the Florida Legislature] reigned over 
everything else,” recalled Sherouse, writing in a 1977 is- 
sue of the Bar Journal commemorating The Florida Bar 
Journal’s first 50 years. 

He also noted that “the most surprising result of set- 
ting up the first accurate list of lawyers in this state was 
the discovery of a number of people, spread from Key West 
to Pensacola, practicing with some success without the 
benefit of clergy, law degree, or admission.” 

The early years were eventful. 
“In five years, roughly, The Florida Bar appeared al- 
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most out of nowhere and made a deep mark nationally by 
putting together an honest and impartial bar examina- 
tion, a workable grievance procedure, the roots of a sys- 
tem for enforcing [| 
legal and judicial | 
ethics, devices for 
cheaply and po- | | 
litely upgrading | § 
the professional 
competence of 
practitioners, and | 
the political | 
muscle for the | 
well-tiered if un- 
derpaid judicial | 
system we enjoy to- | 
day,” Sherouse 
wrote. 
It was also a dif- | 
ferent time, he | 
noted. “They were, | 


later was field secretary for the NAACP. In 
1900, he wrote “Lift Ev’ry Voice and Sing.” J. 
Rosamond set it to music and it became known 
at the Negro National Anthem.) 

By 1960, future Supreme Court Justice 
Leander J. Shaw, Jr., who had graduated from 
Howard University’s law school, passed the 
bar exam, and that same year, W. George 
Allen entered the University of Florida law 
school, becoming the first African-American 
to graduate two years later. 

The 1960s were a time of rapid change 
for The Florida Bar as well as for society as a 
whole. The Bar, which passed the 10,000 
member mark in that decade, entered a pe- 
riod of rapid growth that hasn’t ended. 

In 1962 the legislature, infamous for its 
pork chop politics, was unhappy about a con- 
stitutional requirement for a new circuit judge 
for every 50,000 residents. Lawmakers sent 
to voters an amendment making the provision voluntary— 
and the Bar opposed it. Out of more than 520,000 votes 
cast, the Bar position prevailed by more than 70,000 votes. 

It also moved from being a small organization in bor- 


| rowed or small offices to a solid professional organization, 
| when under the leadership of 1964-65 Bar President Ches- 


i | terfield Smith and others, funds were raised and the Bar’s 


| permanent Tallahassee headquarters was constructed. 


(See accompanying story on the Bar Center.) 

The Bar was also heavily involved in overhauling and 
creating procedural rules. 

“We had some sorry, no-count rules of civil procedure 


| that we rewrote and modified,” Smith recalled. “We had 
| no other rules—we had no appellate rules; we had no ju- 


in fact, much bet- 

ter and much worse days than they now appear in memory. 
Back then, ‘black’ was either a color or a mood; a ‘lady’ 
was any white female over 21; no black and less than 10 
ladies were in the Bar,” Sherouse wrote of the time the 
Bar came into being. 

(Actually, his numbers may have been off. The organiz- 
ers of the first Florida Association of Women Lawyers iden- 
tified 75 women Bar members as of June 1951. And Afri- 
can-Americans had been lawyers since the late 1890s, 
when the multitalented James Weldon Johnson passed 
an open exam conducted by three lawyers in a crowded 
Jacksonville courtroom, a feat that apparently disgusted 
one of his inquisitors, who stomped out of the chambers. 
Johnson only practiced part-time, and was also a high 
school principal, song and opera writer, poet and novelist, 
and diplomat, serving as U.S. consul to Venezuela from 
1906 to 1909 and to Nicaragua from 1909 to 1912. He 


22 THE FLORIDA BAR JOURNAL/APRIL 2000 


venile rules; we had no criminal rules.” 
That was rectified under Smith, and the Supreme Court 
largely accepted them. 


In an article in the July/August 1977 Bar Journal an- 
niversary issue, Cassedy looked back on the presidents 
he had served and named Smith as the one “who raised 
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the most hell.” But it led to significant changes. 

“Always stirring the pot, Chesterfield hit a calm period 
in midterm of his presidential year. It was too calm for 
him. So, almost as a lark, he purposely brought out from 
the back closet the most controversial subject he could 
find . . . yes, the Clients’ Security Fund,” Cassedy wrote. 

At that point, the idea had been kicking around for about 
a decade, but nothing had happened. “Chesterfield loved 
a the challenge 
peeve to see if he 
could con- 
vince a hos- 
tile board, 
membership, 
and Su- 
preme Court 
that a cli- 
ents’ security 
fund was in 
the Bar’s best 
interest,” ac- 
cording to 
Cassedy. 
“You know the rest. Despite the superlative oratory of Leo 
Foster at the 1965 annual convention in opposition, the 
implementing resolution passed.” 

It began operation on January 1, 1967. 

The Bar was heavily involved in the constitution revi- 
sion process that began in 1966. It had several appoint- 
ments to the 37-member Constitution Revision Commis- 


sion, and Smith was named the chair. 

“The Bar was the motivating force,” Smith said. “We 
got rid of all the old Confederate issues. Segregation had 
been permitted and recognized and we 
got rid of that.” 

Smith was distressed that the 37- 
member commission included only one 
woman, and no African-Americans. Af- 
ter the legislature accepted the 
commission’s proposed new constitution 
and sent it to voters, Smith set up a 37- 
member panel, called A Better Consti- 
tution, to advocate its approval. Its 
members included seven women and 
five African-Americans. “We got them 
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involved in the power structure,” he said. 

If anyone expected the 1970s to be a calm time, follow- 
ing the social upheavals of the 1960s, they were wrong. 

The U.S. Supreme Court, in separate decisions, struck 
down attorney advertising bans and the various bar fee 
schedules (attorneys in some jurisdictions who charged 
more than the fee schedule were presumed to be overcharg- 
ing and acting unethically). 

The Bar was grappling with big changes also. In an 
increasingly specialized profession, the Board of Gover- 
nors, at the urging of 1973-74 Bar President Earl Hadlow, 
approved the designation program. Certification was pro- 
posed a few years later during the term of 1977-78 Presi- 
dent Russell Troutman. The court at first rejected certifi- 
cation in 1979, but conceptually approved it in 1981, and 

approved the specifics 
in 1982. 

Wm. Reece Smith, 
1972-73 president, led 
an effort to open up 
grievance records. At 
that time, all records 
were confidential until 
a case was concluded 
and the lawyer found 
guilty. If the sanction 
was a private repri- 
mand, all the records 
remained sealed, as 

they did on cases where no probable cause was found. 
After extensive debate, the board approved a plan that 
records would be made public after a finding of probable 


bo 
: \ | 


cause, but only for lawyers running for public office. | 


Troutman, then on the Board of Governors, led a success- 
ful effort to retract that decision. 


Opening up the grievance process was also an issue | 


during Troutman’s presidency, and he supported the find- 


ings of a special commission which accepted Bar recom- | 


mendations that public members be appointed to griev- 
ance committees. 


The grievance process was overhauled and revamped, | 


switching from reliance on voluntary Bar counsel to pros- 
ecute cases to a hired staff, and using judges to act as 


referees in grievance cases. The first trust accounting regu- | 


lations were also added to Bar rules. 


Troutman noted while the Board of Governors had | 


monumental debates over many issues (it took two votes 
to get the certification proposal approved), there was little 
disagreement about another major new program—inter- 
est on trust accounts. 

In the late 1970s, the Bar and the Florida Bar Founda- 
tion worked on a plan to voluntarily allow lawyers to as- 
sign interest on pooled small or short-term trust accounts 
(where the amount was too small to make it worthwhile 
to pay to clients) to the Foundation. In turn, the Founda- 
tion was able to use the money for grants to legal aid pro- 
grams, to improving the administration of justice, and to 
legal education. It won approval from the Supreme Court 


in 1978, although it took another three years to work out 
the operational and tax details, which were approved by 
the court in 1981. 

In 1978, the ABA awarded the Bar its award of merit in 
recognition of the IOTA efforts, Troutman said. 

The Bar also stepped up its legislative efforts. Troutman 
said part of his campaign platform was that he would live 
in Tallahassee during the legislative sessions while he 
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was president-elect designate, president-elect, and presi- 
dent. The Bar also upgraded its lobbying efforts, using a 
professional outside counsel and a full-time in-house po- 
sition instead of a part-time staff position. 

In response to the 1977 U.S. Supreme Court ruling le- 
galizing lawyer advertising, the first advertising rules 
were adopted. While some in the Bar favored a narrow 
interpretation that would allow only tombstone ads with 
minimal information, the Florida Supreme Court rejected 
that in favor of broader rules that prohibited misleading 
information. 

Rapid growth in business and population in 
the 1970s and 1980s stimulated rapid growth in 
the legal profession. The 1980s found no short- 
ages of new challenges for the legal profession 
and the Bar. 

A major one exploded in national news cover- 
age in 1983 in the form of a Jacksonville former 
legal secretary, Rosemary Furman, who opened 
a business filling out legal forms and—as docu- 
mented by the Bar but generally ignored by the 
media—providing legal advice, much of it erro- 
neous. It occupied much of the Bar’s attention in 
1983, 1984, and 1985. 

“This lady had a hot issue, but she was the 

wrong person to bring it up in that she had really injured 
her clients,” said 1984-85 Bar President Gerald Richman. 
“It was probably the best example of why the public needs 
to be protected. That lady was not there to help the pub- 
lic; she was there to make money, and she injured the 
public. It did result in getting lawyers out of doing a lot of 
mundane things that you didn’t need lawyers for. 
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“The Bar acted properly 
and it eventually led to the pub- 
lic being able to get less expen- 
sive services without the ex- 
pense of a lawyer.” 

Growing out of that, 
Richman said, was an increas- 
ing awareness of the importance 
of public relations to Bar work, 
as well as the beginning of the 
realization of the importance of 
professionalism and ethics and 
public involvement in Bar ac- 
tivities. 

That was reflected in 
Richman’s last Board of Gover- 

nors meeting as president. By one-vote margins, the board 
passed separate proposals requiring lawyers to complete 
30 hours of continuing legal education credits every three 
years and to add two nonlawyer, public members to the 
Board of Governors. The Supreme Court approved both 
recommendations. 

“That was just a step,” Richman said of the CLE vote. 
“(Former federal District Court Judge] Peter Fay said he 
never went to a CLE function without learning something 
that was important. To me, it’s an essential part of being 


professional, and I think you'll find most lawyers exceed 
the minimum CLE requirements.” 

The CLE requirement has become accepted by Bar mem- 
bers, although some rumbles continued for years. That 
prompted Justice Overton to observe at a Bar meeting, 
about a decade after the CLE vote, that virtually all regu- 
lated professions have mandatory continuing education — 

with most of the learned professions hav- 
ing far more time-consuming standards. 
In fact, he noted the Bar’s 10 hours a 
year average was the same as that im- 
posed on interior designers. 

Adding public members, Richman 
said, was good for two reasons: It helped 
the Bar’s image and provided valuable 
input. Although also decided by a close 
vote, having public members has become 
almost universally praised among board 
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members, and public members have become strong public 
supporters of the Bar and the legal profession. 

By the late 1980s, advertising and IOTA were back on 
the front burner of Bar issues. Barraged by ever more 
aggressive ads, using paid spokespersons, dramatizations, 
and perhaps insupportable claims, the Bar appointed a 
special committee which drew up new advertising regula- 
tions. 

The proposals, among other things, prohibited drama- 
tizations, banned self-laudatory statements, required a 
disclaimer that consumers should rely on more than the 
ad in selecting a lawyer, and required 


cluding making all records—except confidential 
client records—public once a case was concluded, 
whether discipline was imposed or not. (See the 
article on discipline on page 46.) 

In the ad ruling, the revised advertising 
rules were largely approved—and almost imme- 
diately challenged in federal court. That led to 
a 1995 U.S. Supreme Court 5-4 ruling uphold- 
ing the rules, the first time since the original 
1977 ruling that any bar regulations had passed 
the high court’s muster. 

The dust was still flying on those two is- 
sues when the Bar became immersed in another 
huge issue—pro bono services. 

A group of lawyers led by then ABA Presi- 
dent-elect Sandy D’Alemberte had filed a peti- 
tion in the Supreme Court asking that Bar rules 

be amended to create a pro bono plan. They asked that 
each circuit draw up a plan for providing civil services to 
the poor, including that judges be empowered to appoint 
lawyers to handle various cases. 

At 1990 oral arguments, the Bar advocated a purely 
voluntary approach, and asked for time for a joint Florida 
Bar/Bar Foundation task force to study the issue and make 
recommendations. The court granted the time. 

The task force studied three options: a purely volun- 
tary plan, a plan with voluntary goals but requiring Bar 
members to report how much service they provided, and a 


Bar review of ads that provided more 
than certain basic information. 

They were hotly debated, approved, 
and sent to the Supreme Court in 
1989. 

Also controversial was the proposal 
from the Bar Foundation to make 
IOTA mandatory—all attorneys 
would have to keep client funds that 
were otherwise too small to generate 
interest income for clients in pooled 
interest-bearing trust accounts with 
the Foundation as beneficiary. It won 
board and court approval. 

Also in 1989, the board proposed 

a moderate loosening of the confiden- 
tiality provisions. The changes would 
have allowed complainants to reveal 
they had filed a case after a grievance 
committee had found probable cause. 
The Supreme Court opened the 
1990s by ruling in both the ad and 
greivance cases. The grievance rul- 
ing followed, by a month, a federal 
district court finding that the Bar 
could not prohibit those who filed 
grievances from revealing that action. 
In the greivance opinion, the 
Supreme Court dramatically opened 
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up the process to public scrutiny, in- 
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mandatory plan requir- 
ing lawyers to provide a 
minimum amount of 
service each year. 

The task force recom- 
mended voluntary goals 
(20 hours a year or a 
$350 donation to a legal 
aid organization), but 
with mandatory report- 
ing. The Bar Board of 
Governors asked for vol- 
untary reporting. 

After a rehearing in 
1992, the court ap- 
proved the task force’s 
recommendation, but 
continued to take input on how the program should work. 
It issued the final rules order in mid-1993, and the pro- 
gram became official that October. The Bar began collect- 
ing information on its annual membership fee form the 
following summer. 

In 1996, by a one-vote margin, the Board of Governors 
asked the court to reconsider the mandatory reporting 
requirement. The justices declined to make it voluntary. 

The right of the court to make those decisions came 
under attack from the legislature. 

In fact, according to DeVault, the 1995-96 Bar president, 


perhaps the biggest 
challenges faced by the 
Bar in the past decade 
were several attempts 
in the legislature to ap- 
prove and send to voters 
a constitutional amend- 
ment to alter regulation 
of the legal profession. 
The bills would have re- 
moved oversight from 
the Supreme Court and 
given it to the legisla- 
ture, presumably with 
the legal profession be- 
ing regulated by the De- 
partment of Business 
and Professional Regulation. 

Another issue was the increasing commercialization of 
the practice of law, in part shown by the increase in lawyer 
advertising, DeVault said. And lawyers also became more 
involved in providing legal services to the poor, both through 
the pro bono plan and other ways. 

“Back in the 1970s, the federal government took care of 
everything; they gave us lots of money,” said DeVault, who 
became involved in Bar work through Jacksonville Area 
Legal Aid, where he rose to be president of that group. 
“By the 1990s, the federal government had backed off, 

IOTA and lawyers stepped up.” 
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The legislative challenges were at 
least partially beaten back because 
of other things the Bar did, DeVault 
said. For example, he noted the Bar 
could show it spent more and oper- 
ated more openly with its grievance 
system than any profession regu- 
lated by DBPR. Several compari- 
sons from the 1980s and 1990s 
showed the Bar also disciplined a 
higher percentage of its members 
and was the only profession to in- 
volve a significant number of the 
wo? public in its grievance process. 
5° Likewise, the advertising regula- 
tions, while not deemed completely 
successful by some, cured many ex- 
cesses and help improve the image 
of lawyers, DeVault said. 

Directly from efforts of DeVault, 
his successor as president, John 
Frost, and Supreme Court Justice 
Harry Lee Anstead, the Bar estab- 
lished its Center for Professionalism 
for work with the Supreme Court’s 
new Commission on Professional- 
ism. Professionalism as well as eth- 
ics is now a regular part of many 
CLE courses. 
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push was certainly a response to the low esteem in which 
the profession was coming to be viewed by everyone,” 
DeVault said. “In the last few years, it has proven its value 
and I think we have turned the corner as a result of that.” 

Professionalism has played a part in the Bar’s last great 
challenge of the millennium and first of the new age: an- 

ness and 
practices. 

“As a 
learned pro- 
fession, that 
has the threat 
of totally 
changing 
what we are 
from a profes- 
sion to totally 
a business,” 
DeVault said. 
“Businesses 
what is best for the bottom line, not what’s best for the 
client, the court, or the system of justice.” 

In the midst of those issues, the Bar experienced an- 
other milestone. In 1992, Miami attorney Patricia A. Seitz, 
now a federal district judge, won a close race over Orlando’s 
John E. Fisher after a campaign that 


technology, many of our clients are going to be changing 
and many of our clients’ jobs are going to be eliminated. 
What impact is that going to have on the profession? 

“We have to find a way to preserve the profession, pre- 
serve our dedication to public service, preserve ourselves 
under the third branch of government as part of the judi- 
ciary and not just another business. . . . 

“That's the challenge: to keep our values and stay relevant.” 

Richman said even if MDPs wind up being allowed and 
taking over a significant part of the practice, “I personally 
believe there’s always going to be a niche for small firms 


virtually ignored that Seitz was the 
first woman to run for and win the 
Bar’s presidency. She served as presi- 
dent-elect in 1992-93 and as president 
the following year. 

Among her efforts: using the Board 
of Governors’ annual retreat to raise 
professionalism issues and initiating 
a series of town hall meetings to bring 
the Bar closer to its membership, par- 
ticularly sole practitioners and small 
firm lawyers. 

In late 1997, current President 
Edith Osman filed unopposed to be- 
come the Bar’s second woman 
leader—and the first Bar leader of the 
new millennium. 

With a history of attacking and 
solving tough problems, the Bar will 
face plenty of challenges in the future, 
from multidisciplinary practices to 
funding for the justice system to deal- 
ing with the technology and informa- 
tion revolution. 

“I do feel we are at a crossroads in 
the profession and it results from a 
lot of things that have happened so- 
cietally. Technology and e-commerce 
are going to change how we practice,” 
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in specialty areas. I think it’s going to be very difficult for 
medium-size firms.” 

There will be other challenges. Chief Justice Major B. 
Harding ticked off several. 

“We will never have adequate resources to resolve all of 
the disputes that exist in society, and there has been a 
tendency over the past years for people to look to the courts 
to resolve those disputes,” he said. “I think the Bar and 
the courts need to look at alternative dispute resolution 
and explore the opportunities for expanding it on a con- 
sistent and better basis. 

“The issue of technology for the next 50 years is going to 
be significant, not only in the management of law offices 
and the communications of ideas, information, briefs, opin- 
ions, and orders, but it’s going to have a significant im- 
pact on the evidence that’s going to be used in the court- 
room. I think that the Bar is going to have to be alert to 
the advancements 


going to have to face a significant issue of how we 
can make access to the courts for the average person 
more than just a high ideal in our constitution,” he 
said. 

The Bar must also work to make sure that the 
diversity that has been growing in the profession and 
on the bench in recent years continues, he added. 

Young Lawyers Division President Greg Coleman 
sees other challenges, some familiar and some not. 

“First and foremost is lawyer regulation, to make 
sure that the bad lawyers are weeded out and sanc- 
tioned appropriately when their conduct doesn’t con- 
form to our rules, or frankly, the spirit of our rules,” 
he said, adding continuing to promote ethics and pro- 
fessionalism is part of that. 

“Second, there are member benefits and member 
relations; learning to do what we can to help our 
members whether it’s through Florida Lawyers As- 
sistance, Inc., or the Law Office Management Assis- 
tance Service for small practitioners. We need to fig- 
ure out what the members need and how the Bar can help 
them. 

“Probably last, but not least important, is protecting 
lawyers’ interest at the Supreme Court level to protect 
against the attacks that are going on, trying to change 
the rules as well as in the legislature,” Coleman said. 

Harding concluded, “I would really like for lawyers to 
remember in the next 50 years that they are not being 
trained only to advise clients and try lawsuits, but they 
are being trained to preserve a way of life that we have 
fought a civil war and two world wars and numerous other 
military skirmishes to protect. Our system of government 
and the role of the Bar and the courts in our system of gov- 
ernment has been a significant factor in allowing us to go 
into the next millennium to live in a peaceful, free society. 

“If lawyers lose sight of that fact, not only will the pro- 
fession suffer, but our government will be at risk. This 
way of life under 


that technology will 
bring to the profes- 
sion.” 

While the 
economy is boom- 
ing, it has been ac- 
companied by a 
trend of a growing 
gap between the 
rich and_ poor, 
Harding noted. 
That will be part of 


our Constitution 
has succeeded be- 
cause ultimately 
the people have 
trusted the deci- 
sions made by the 
courts, and when 
that trust and con- 
fidence cease to ex- 
ist, we will live in 
anarchy. Lawyers 
play a significant 


the challenge of role in establishing 
providing afford- and maintaining 
able legal services. that trust.” O 
“Even now, aside 
from the indigent, 
people who fall into ; 
the middle class Gary Blankenship 
is an associate editor 
cannot afford attor- for The Florida Bar 
neys and so we are News. 
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TO ALL ATTORNEYS PRACTICING 
LAW IN THE STATE OF FLORIDA: 


I am writing all attorneys i e names are listed in 
Martindale’s Law Directory, to see n in the work of 
the Florida State Bar Association, to request and criticisms, 
and to ask their aid in increasing our mem to more than 
2,000. If you are not a member, pleas association 
at once, and arrange for membership in t For full 
particulars 4s to membership, write Mr. 

the state association, St. Petersbure, Florida. 


The practice of law has changed greatly in the past twenty-five 
years. Encroachments on our profession are being made by non-legal organ- 
izations. Workmen’s compensation acts, arbitration boards, government 
lending agencies, and bureaus of various descriptions are taking from 
attorneys business which formerly furnished lucrative practice. 


Some attorneys think that legislation should be enacted to define 
more clearly the practice of law and to limit the activitities of these 
non-legal organizations. Others think that our procedure should be 
entirely revampe new federal rules, 5° as to assure 
more efficient se The long delays in court proceed- 
ings, and the technicalit procedure, may yet drive business 
men to seek quicker relie boards or other non-legal 
organizations, unless we act speedily. cedural delays in our 
courts are doubtless costing the lawyers ate much in the loss 
of fees, because many business men now pre cases of minor 
importance rather than face the delays of our cour 


All of us realize that something must be done to prevent our 
constituted from losing further ground. I shall 
ry attorney who receives this letter will write me 
tion. I will then submit these letters to 
In this way, I hope to gain 
+ annual meeting. 


I shall appreciate it also if every one of you will write an 
article on some legal subject, which you think would be interesting, for 
publication in our Bar Journal. Send these articles to me, and I will 
deliver them to the editor and his staff for consideration and publica- 
tion in their discretion. 


By this exchange of ideas we will all receive penefit. 


Yours WH; truly, 


President. 
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The Florida Bar: Changing 
Through Technology 


by Gary Blankenship 


Year 2000 member of The Florida Bar might 
feel lost without a cell phone. Fifty years ago, a 
vital piece of equipment was the paperweight. 

- “We had no air conditioning and no heat, so 
everybody had a little oscillating fan in their office,” re- 
called Miami attorney Preston L. Prevatt, who clerked 
in the Miami office of Shutts & Bowen before joining it 
as a lawyer in 1953. 

“The first thing you would do when you came in in the 
morning was turn on the oscillating fans and open the 
windows. You had paperweights on everything. Papers 
had been known to blow out of the windows onto Flagler 
Street. Title insurance companies gave paper- 
weights out as gifts, like calendars.” 

Indeed, much has changed around legal of- 
fices and in the practice of law in 50 
years. 

The clatter of manual typewriting 
keys has been replaced with the click- 3 
ing of computer keyboards. The rustle @ 
of interleaved layers of typing and car- | 
bon paper has been supplanted by the | 
hum of the printer. The scratch of the __ 
pen in recordbooks has given way to 
the whir of computer disks. 

The equivalent of shelves of legal books are 
now available on computer screen at the touch 
of a button, either from a small CD-ROM disk 
or via online research. 

Instead of waiting a few months for ad- 
vances to bring word of appellate court deci- 


sions, now they can be found via the Internet within 
minutes of issuance. 

There was also a different outlook. 

“Everybody in the firm had gone through the Depres- 
sion, either as a lawyer or as a child growing up, and 
then suffered through World War II, either at home or 
as a serviceman. Everybody was pretty conservative and 
didn’t spend a lot of money,” Prevatt said. “When you 
sent a letter, it was three cents regular mail or six cents 
air mail. We hardly ever sent anything air mail; no one 
was in that much ofa hurry and they wouldn’t spend the 
extra money. 

“A long distance call was expensive; that 
was an extravagance. Hardly anyone made 
long distance calls, things weren’t that ur- 
gent. Frequently, we used to send telegrams 
for short messages that had to get there in 
a hurry.” 

There was another difference that many 
of today’s debt-laden law students would ap- 
preciate. “Most of the young lawyers could 
go through part of their schooling through 
the GI Bill,” Prevatt said. “A lot of people 
are practicing law who wouldn’t have even 
thought about law school if it hadn’t been 
for the GI Bill.” 

Veteran Florida lawyers can point to two 
major trends that perhaps no one saw when 
The Florida Bar came into existence in April 
1950: the explosions in the numbers of law- 
yers and in technology. 
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“It was totally differ- 
ent in the sense I do 
think there was much 
more collegiality in the 
profession at the time,” 
recalled retired Supreme 
Court Justice Ben 
Overton, who joined the 
Bar in February 1952. 
“When I went into St. Pe- 
tersburg, I got a personal 
call from the president of 
the St. Petersburg Bar 
Association. Older law- 
yers took responsibility 
for the younger lawyers 
who came into the prac- 
tice.” 

“In those days, your 
word was your bond and 
your handshake was 
just as good,” said re- 
tired Supreme Court 
Justice Gerald Kogan, who joined 
the Bar in 1955. “You didn’t have to 
worry about putting agreements 
between lawyers in writing.” 

Technologically, it was the era of 
manual typewriters. “The biggest 
thing that occurred in the first year 
I practiced law is the nonjury court- 
room in St. Petersburg became air 
conditioned,” Overton recalled. In 
recognition of the climatological im- 
peratives, ties were optional from 
May through mid-September. 

“When I started, we all had 
manual typewriters and you had 
mimeograph briefs and we had car- 
bon paper,” said Ft. Lauderdale at- 
torney W. George Allen, who joined 
the Bar in 1962. “The fees? We were 
working for peanuts. Now fees are 
much better too. It has just changed; 
everything has changed.” 

“It was completely different,” said 
former Supreme Court Justice 
Stephen O’Connell, who joined the 
Bar in 1940. “I think more people 
had respect for lawyers than they do 
now and the trust between lawyers 
was so great. You never had to 
worry. If a lawyer told you that you 
didn’t have to worry about some- 
thing, you didn’t. They would never 
take advantage of you. They would 
try to beat you in court, of course, 
but they would not try to take ad- 
vantage of you in any other way.” 
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Firms were smaller also— 
O’Connell recalled the largest firm 
in Ft. Lauderdale had six attorneys. 
Kogan noted that in the mid-1950s, 
the largest firm in Miami had 35 
lawyers, and it probably was the 
biggest in the state. 

Although court jurisdictions were 
different, consider this: When the 
Bar came into being, there were two 
circuit judges in St. Petersburg. Mi- 
ami had six. (The Sixth Circuit, 
which includes St. Petersburg, now 
has almost 40 circuit judges; Dade 
County has more than 70.) Estab- 


Photo courtesy of Shutts & Bowen LLP, Miami 


lishment of the district courts of 
appeal was still several years off, 
and the state only had 15 instead of 
the present 20 circuits. 

And like legal practices, the pace 
for courts was different. 

“When I became a judge [in 1968], 
I was able to probably ponder and 
contemplate the legal issues pre- 
sented to me far more than I was 
toward the end of my time as a trial 
judge [in 1990],” Supreme Court 
Chief Justice Major B. Harding said. 
“I used to prepare my own orders, 
and I used to think through the 


| 
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problems. I probably had a greater 
sense of certainty about my deci- 
sions in the early part of my career 
than in the latter part, when I was 
presented with far more cases by far 
more lawyers in approximately the 
same amount of time. 

“Judges today, in addition to mak- 
ing legal decisions, have to place a 
far greater emphasis on manage- 
ment of dockets and time, and how 
to get the cases efficiently, effec- 
tively, and fairly through the system.” 

The first notable technological 
change, Overton said, was the wide- 
spread use of electric typewriters in 


the 1960s. About 10 years later came 
electric typewriters with erasing ca- 
pabilities, and at roughly the same 
time, the availability of copiers 
sounded the death knell of the tyr- 
anny of carbon paper. 

Not everyone moved at the same 


pace. “When I came on the Supreme 
Court in 1974, they were still mak- 
ing all entries into all docket books 
by hand,” Overton recalled. “No one 
had seen a(n IBM] Selectric and no 
one had dictating equipment. I re- 
member my secretary, when I sug- 
gested they bring in a Selectric, she 
said, ‘Judge, I don’t think that ball 
[which did the typing] will work.” 

But after two weeks using it, with 
its erasing capability, she was en- 
thusiastically sold. 

Legal research was different. 
Lawyers were limited to whatever 
law books they had ready access to, 

while now they have far more 
information at their fingertips 
in CD-ROM and online re- 
sources. 

Advance sheets, Overton said, 
took five to six months to be dis- 
tributed with the “latest” opin- 
ions. As Allen noted, “Now it’s 
computer driven. The techno- 
logical changes have been tre- 
mendous. The judges have com- 
puters. You talk about what the 
case law is and they mash a but- 
ton, and up come the cases and 
they get what was ruled last 
week.” 

But the important thing to re- 
member about technology, Overton 
said, is “it’s a tool, not a toy, and 
it’s not a substitute for the delib- 
erative process. You utilize it to be- 
come more efficient and provide 
the public with a better justice sys- 
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tem. I don’t see technology as mak- 
ing deliberative judicial decisions. 
I do see technology as giving the 
decisionmaker more information to 
make the decision.” 

There may be no better symbol of 
how technology has changed the pro- 
fession than the Bar program begun 
last year to provide all new mem- 
bers, in lieu of a printed packet of 
information, witha computer CD- 
ROM. Developed by the Young Law- 
yers Division at the request of Bar 
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President Edith Osman, the disk pro- 
vides video snippets and direct 
Internet links to important informa- 
tion. 

Technology—and how lawyers use 
it—will be an important factor in de- 
termining what the practice of law 
looks like in the next 10 years, let 
alone the next 50, according to YLD 
President Greg Coleman. 

“This is the single biggest thing 
we need to look at: where our pro- 
fession is headed. We can’t use the 
old maxim, look where we’ve been, 
because society is changing so rap- 
idly, technology is changing so rap- 
idly, business is changing so rapidly, 


and consumers are changing so rap- 
idly,” he said. “We as a profession 
need to see how we can remain in- 
dependent and still serve our clients, 
who are our customers. 

“The lawyers who are able to stay 
on top of changing times are the 
ones who are going to be successful. 
The ones who think they can rest on 
their laurels are the ones who are 
going to fall by the wayside. I think 
you’re going to see exponential 
changes in the next 10 years, more 
than in the last 50. In 1990, no one 
was on the Internet, now everyone 
is on the Internet. Where is it going 
to be in 2010?” O 
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Petition of FLORIDA STATE BAR ASS’N et al. 
Supreme Court of Florida, en Banc. 
June 7, 1949. 


Petition of Florida State Bar Association and others, praying for a rule integrating the Florida Bar. 
Petition granted. 
BARNS, J., dissenting. 


On petition for integration of Florida Bar, Supreme Court concluded that Bar integration was good public 
policy and calculated to serve the best interests of the bar, and therefore, in exercise of its inherent power, 
granted petition. 

Robert J. Pleus, President, Florida State Bar Association, Orlando, Jas. D. Bruton, Jr., Chairman, Florida 
State Bar Assn. Committee on Integration of the Bar, Plant City, Chas. S. Ausley, Tallahassee, E. Calvin Johnson, 
Tampa, Miller Walton, Miami, Robert R. Milam, Jacksonville, E. A. Clayton, Gainesville, Frank D. Upchurch, 
St. Augustine, Wm. H. Rogers, Jacksonville, Clara Floyd Gehan, Gainesville, for petition. 

H. O. Pemberton, Tallahassee, J. B. Hodges, Lake City, Hal W. Adams, Mayo, James H. Finch, Marianna, and 
Evan T. Evans, Jacksonville, against petition. 


TERRELL, Justice. 

December 2, 1948, the Committee on Bar Integration, Florida State Bar Association, exhibited its petition, 
praying for a rule integrating the Florida Bar. A similar petition was filed in 1937, praying for the adoption of 
rules to regulate procedure and integrate the bar. Our opinion in response to the latter petition is reported in 
134 Fla. 851, 186 So. 280, but the question of integration as treated here was not considered. 

The petition in this case alleges that in September 1947, the Florida State Bar Association made a complete 
roster of the Florida Bar, which was found to contain the names of 2,700 lawyers. Letters containing the follow- 
ing ballot were mailed to each name on the roster, requesting their vote on the question of bar integration. 


Bar Integration Ballot 

I am in favor of the integration of the Bar of the State of Florida which will require every member of the Bar of 
Florida to belong to the integrated bar and the payment of $5.00 annual dues and the supervision of the Bar’s 
disciplinary action by direct review of the Supreme Court. 

(If you favor this, mark an X in the box) () 

(If you do not favor integration of the Bar mark an X in the box) () 


You may sign your name here if you care to, but signature is not necessary to have your vote counted. 


Of the 2,700 ballots mailed to the members of the bar, 1,631 were voted and returned. Of the returned ballots 
1,131 voted in favor of integration and 500 voted against integration. The opponents of bar integration challenge 
the number 2,700 as being an accurate count of the practicing attorneys in the State but our investigation 
reveals no support for this challenge. We are of the view that the referendum was fairly conducted. 

On January 18, 1949, the petition to integrate was argued pro and con, the argument being directed to these 
points: (1) Has this court inherent power to integrate the Florida Bar? (2) Has this court the power to require 
the payment of a membership fee as an incident to its power to integrate? (3) Would integration best serve the 
interest of the bar and the public? The gist of the opposition to integration was directed to these points: (1) That 
if accomplished at all it should be done by legislative act rather then by rule of court. (2) Bar organization 
should be voluntary, the integrated bar is a coerced organization. (3) Bar integration contemplates discipline by 
police methods rather than by judicial process. (4) The integrated bar will not eliminate the unethical lawyer, 
and (5) Integration will convert the bar into a closed shop. 

The integrated bar movement was initiated in this country about 35 years ago by the American Judiciature 
Society and since that time at least 27 States have adopted it. None of them have returned to the old system of 
voluntary organization, but all commend the integrated bar highly. Letters received from the States in which 
the integrated bar has been tested, recommend it as a vast improvement over the voluntary organization and 
proclaim that they would under no circumstances return to the old system. 

[1][2]When we say the bar is integrated we mean that every lawyer within a given area has membership in a 
cohesive organization. An organization of less than all the members of the bar in a given area would not be an 
integrated bar. The area may be the state, the county or the city. The integrated bar has also been defined as the 
process by which every member of the bar is given an opportunity to do his part in performing the public service 
expected of him, and by which each member is obliged to bear his portion of the responsibility. Annotation 114 
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A.L.R. 161. Another claim to 
merit is that it provides a fair and 
equitable method by which every 
lawyer may participate in and 
help bear the burden of carrying 
on the activities of the bar in- 
stead of resting that duty on a 
voluntary association composed 
of a minority membership. 

So the purpose of bar integra- 
tion is in no sense punitive and 
there is not a case on record in 
which it has been employed as a 
legal straight jacket for disciplin- 
ary purposes. In some states it 
has no part whatever in disciplin- 
ary measures. In the states 
where bar integration has been 
adopted its major energies are di- 
rected to projects designed to im- 
prove the administration of jus- 
tice, projects that awaken an 
interest in the science of jurispru- 
dence, that stimulate profes- 
sional interest and that give the 
bar a just concept of its relation 
to the public. In some states the 
question of unlawful practice of 
the law, educational qualification 
for admission to the bar, and the 
discipline of members for 
unprofesional conduct, have been 
included in the integration 
agenda, but they are incidental 
to the major energies of the inte- 
grated bar. 

The integrated bar of Califor- 
nia has promulgated the best 
pattern for an integrated bar pro- 
gram to which our attention has 
been directed. The Bar of Cali- 
fornia was integrated in 1927 by 
legislative act, St.1927, p. 38, and 
is administered by a Board of 
Governors, consisting of 15 mem- 
bers, five elected each year for a 
three year term, without compen- 
sation. It has a well staffed of- 
fice through which it adminis- 
ters, (1) admissions to the bar 
under an act of the legislature 
clothing it with powers similar to 
those vested in the State Board 
of Bar Examiners in this State, 
(2) Under direction of the courts 
and with the right of appeal, it 
investigates and prefers charges 


of unprofessional conduct. (3) In 
matters improving the administra- 
tion of justice the integrated bar of 
California prepares and fosters bills 
in the legislature. It has collabo- 
rated with the Judicial Counsel in 
the preparation and promulgation of 
rules of procedure and in many other 
ways has done much to improve the 
administration of justice. (4) The 
integrated bar of California has en- 
listed the cooperation of the State 
Bar, the local Bars, the Deans of the 
accredited Law Schools and the 
University Extension Department of 
California in providing legal aid 
clinics, in different parts of the State 
as circumstances require, it pre- 
pares pamphlets and bulletins on le- 
gal subjects and makes them avail- 
able to each member of the bar. 
Through these facilities the bar is 
kept informed on questions of pro- 
cedure, taxation, Federal decisions 
and other subjects that constantly 
arise. (5) In the matter of unlawful 
practice of the law, the integrated 
bar of California has worked out an 
agreement with the California 
Bankers Association, the California 
Bank and Title Association, the In- 
surance Adjusting and allied Asso- 
ciations whereby the line between 
law practice and law activity has 
been defined. The line so defined, 
has generally been observed and has 
solved the illegal practice contro- 
versy in that State. (6) In the field 
of public relations the integrated bar 
of California has made overtures to 
the public in aid of making the ad- 
ministration of justice more effec- 
tive. It publishes a Journal with a 
mailing list of 16,000, giving in de- 
tail the accomplishments of the in- 
tegrated bar. (7) Summarized, the 
integrated bar of California has 
brought about a bond of unity and 
cooperation on the part of the bar, 
the courts and the public for a more 
efficient administration of justice, 
and the wise manner in which it has 
administered its responsibility has 
ingratiated it in public esteem. It 
reports its activities regularly 
through 500 newspapers and carries 
a radio program over more than 30 
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radio stations at irregular inter- 
vals to render an account of its 
activities. 

To support such a program the 
integrated bar of California has 
a mebership of 15,000 and a bud- 
get of $250,000 per annum which 
is of course out of the reach of the 
Florida Bar. It is detailed here 
for the purpose of giving the ob- 
jectives of bar integration. Its 
end result is a stronger and bet- 
ter informed bar and it has so 
enlarged the confidence of the 
public in the integrated bar of 
California, that its aid is sought 
for recommendation to judicial 
appointments and is called on 
frequently to sponsor movements 
for the common good. Whatever 
it fosters it has the advantage of 
being able to call to its aid one 
hundred per cent of its members. 

Now let us consider the ques- 
tion of whether or not this court 
has inherent power to integrate 
the bar of Florida by rule of 
Court. 

Inherent power arises from the 
fact of the Court’s creation or 
from the fact that it is a court. It 
is essential to its being and dig- 
nity and does not require an ex- 
press grant to confer it. Under 
our form of government it is the 
right that each department of 
government has to execute the 
powers falling naturally within 
its orbit when not expressly 
placed or limited by the existence 
of a similar power in one of the 
other departments. In re Inte- 
gration of Nebraska State Bar 
Association, 133 Neb. 283, 275 
N.W. 265, 114 A.L.R. 151. Inher- 
ent power should be exercised 
with sound discretion. It should 
never be exercised arbitrarily or 
in a despotic manner, neither 
should it be the product of pres- 
sure, passion or prejudice. 

In Integration of Bar Case, 244 
Wis. 8, 11 N.W.2d 604, 619, 12 
N.W.2d 699, 151 A.L.R. 586, the 
question under consideration 
was answered in the affirmative, 
the court saying: ‘It has been 


held by every court to which the 
question has been presented that 
the court has power to integrate 
the Bar and that the integration 
of the Bar is a judicial and not a 
legislative function.’ In re Inte- 
gration of State Bar of Oklahoma, 
185 Okl. 505, 95 P.2d 113, 116, 
the Supreme Court of Oklahoma 
expressed the same view in these 
words: ‘We conclude that this 
court has the inherent power and 
authority to provide rules creat- 
ing, controlling, regulating and 
integrating the Bar of the State 
of Oklahoma.’ On June 16, 1944, 
the Supreme Court of Missouri in- 
tegrated the bar of that state by 
rule of Court. See Rule 7, Supreme 
Court Rules, 352 Mo. XXXI. 

As already pointed out, bar in- 
tegration in this country has been 
accomplished in 27 states. In Ne- 
braska, Oklahoma, Missouri and 
others it was done by Rule of 
Court prescribing the powers and 
functions of the integrated bar. 
In some states it was accom- 
plished by Act of the Legislature, 
incorporating the bar and pre- 
scribing its powers and functions, 
and in other states it was accom- 
plished by an Act of the Legisla- 
ture, authorizing the Supreme 
Court to integrate the bar and 
prescribe its functions. 

The courts have taken the ini- 
tiative in the bar integration on 
the theory that bench and bar 
have a responsibility to support 
the honor and dignity of the pro- 
fession and to improve both the 
law and the administration of 
justice. The act of the legislature 
incorporating the bar and those 
authorizing the court to do so 
have recognized bar integration 
to be a judicial function, in that 
they often do nothing more than 
withdraw from the field and me- 
morialize the courts to proceed to 
integrate. Integration in Okla- 
homa and Missouri was preceded 
by a history very similar to that 
in this state, in that in Oklahoma 
it was accomplished by rule of 
court after it was first authorized 


and then repealed by the legislature 
and in Missouri it was accomplished 
by rule of court after three successive 
refusals by the legislature to do so. 

Those interested in exploring this 
phase of bar integration further 
might pursue its chronology and re- 
sults in North Dakota and Alabama 
where it has been in effect since 
1921, Idaho since 1923, New Mexico 
since 1925, California since 1927, 
Nevada since 1929, Mississippi 
since 1930, South Dakota and Utah 
since 1931, Washington, Arizona 
and North Carolina since 1933, Ken- 
tucky since 1934, Oregon and Michi- 
gan since 1935, Nebraska since 
1937, Virginia since 1938, Texas 
and Wyoming since 1939, and Loui- 
siana since 1940. An extended cita- 
tion of authorities will be found in 
Re Integration of Nebraska State 
Bar Association, 133 Neb. 283, 275 
N.W. 265, 114 A.L.R. 151, 157, page 
161. See also In re Sparks, 267 Ky. 
93, 101 S.W.2d 194; Campbell v. 
Third District, Committee of Vir- 
ginia State Bar, 179 Va. 244, 18 
S.E.2d 883; Clark v. Austin, 340 Mo. 
467, 101 S.W.2d 977; Petition of 
Florida State Bar Association et al., 
134 Fla. 851, 186 So. 280. 

Does the power to integrate the 
bar carry with it the power to im- 
pose a membership fee for the sup- 
port of bar integration activities? 

If the membership fee could on 
any sound basis be construed as a 
tax, undoubtedly it should be im- 
posed by the legislature under its 
police power. While the police power 
is generally considered an exclusive 
power of the legislature, it may for 
reasons not necessary to detail here, 
be exercised by the Courts. 
Workmen’s Compensation Board of 
Kentucky, v. Abbott, 212 Ky. 123, 
278 S.W. 533, 47 A.L.R. 789. 

A membership fee in the bar As- 
sociation is an exaction for regula- 
tion only, while the purpose of a tax 
is revenue. In City of Jacksonville, 
v. Ledwith, 26 Fla. 163, 7 So. 885, 9 
L.R.A. 69, 23 Am.St.Rep. 558, this 
distinction was recognized. It was 
also recognized in United States v. 
Butler, 297 U.S. 1, 56 S.Ct. 312, 80 
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L.Ed. 477, 102 A.L.R. 914. These 
cases also recognize the rule that 
the power to regulate may carry 
with it the imposition of a charge 
for that purpose. If the judiciary 
has inherent power to regulate 
the bar, it follows that as an in- 
cident to regulation it may im- 
pose a membership fee for that 
purpose. It would not be possible 
to put on an integrated bar pro- 
gram without means to defray 
the expense. We think the doc- 
trine of implied powers necessar- 
ily carries with it the power to im- 
pose such an exaction. 

The requirement of member- 
ship in the State Bar Association 
with the payment of a member- 
ship fee as a condition precedent 
to practice law has been upheld 
in these States. Hill v. State Bar 
of California, 14 Cal.2d 732, 97 
P.2d 236; In re Mundy, 202 La. 
41, 11 So.2d 398; Ayres v. 
Hadaway, 303 Mich. 589, 6 
N.W.2d 905; In re Platz, 60 Nev. 
296, 108 P.2d 858, and notes in 
114A.L.R. 165; Integration of Bar 
Case, 244 Wis. 8, 11 N.W.2d 604, 
12 N.W.2d 699, 151 A.L.R. 586; 
In re Integration of State Bar of 
Oklahoma, 185 Okl. 505, 95 P.2d 
113; Supreme Court Rules 352 
Mo. XXXI. In some of these cases 
the membership fee was imposed 
by legislative act while in others it 
was imposed by rule of Court. In 
re Integration of Nebraska State 
Bar Association, 133 Neb. 283, 275 
N.W. 265, 114 A.L.R. 151, 165. 

Attorneys are not, under the 
law, State or County Officers, but 
they are officers of the Court and 
as such constitute an important 
part of the judicial system. As 
was said in the case of In re Inte- 
gration of Nebraska State Bar 
Association, supra, the law prac- 
tice is so intimately connected 
with the exercise of judicial 
power in the administration of 
justice that the right to define 
and regulate the practice natu- 
rally and logically belongs to the 
judicial department of the gov- 
ernment. In Laughlin v. 


; 


Clephane, et al., 77 F.Supp. 103, 
the United States District Court 
for the District of Columbia re- 
viewed another phase of the 
Court’s power to admit attorneys 
and impose fees and there held 
that the admission and disbar- 
ment of attorneys was a judicial 
and not a legislative act, that 
apart from any statutory law, a 
court of record has the inherent 
power to provide the necessary 
assistance as a means of conduct- 
ing its business. In so doing, it 
may impose such fees as it may 
deem proper, that said fees are 
not a tax but may be dispensed 
as the court directs. The last 
cited case also approves the 
theory that while the legislature 
may impose minimum standards 
for admissions and regulation of 
the bar, the courts have inherent 
power to impose additional re- 
quirements. 

As a concluding thought on the 
point in question, we think the 
referendum of the bar association 
is entitled to serious consider- 
ation. An analysis of the ballot 
quoted in the forepart of this 
opinion reveals an ffirmative vote 
on three points: (1) That the bar 
be integrated. (2) That a $5 an- 
nual membership fee be imposed, 
and (3) all disciplinary action be 
reviewed by the Supreme Court. 
The result of the referendum 
shows that more than half the 
bar participated and that all 
three questions were approved by 
more than two to one vote. We 
think the independence of the 
judiciary is something more than 
a tinkling symbal, in fact, we 
think it means that in those mat- 
ters which are purely and essen- 
tially judicial the judiciary may 
chart its course without interfer- 
ence from other departments. 
Since the bar is such an impor- 
tant part of the judicial system 
and has expressed itself so deci- 
sively on this point, we would not 
be remiss to adopt the deduction 
of Mr. Dooley about the Supreme 
Court of the United States and 


‘follow the election returns.’ 

The concluding question is 
whether or not bar integration is 
good public policy and calculated to 
serve the best interests of the bar. 

There is no substance to the con- 
tention that the integrated bar 
makes one’s right to practice law 
dependent on the caprice of his com- 
petitors, in that it clothes a commit- 
tee of lawyers with power to disci- 
pline for unprofessional conduct. On 
the ballot used in the referendum 
one of the conditions was: ‘Supervi- 
sion of the Bar’s disciplinary action 
by direct review of the Supreme 
Court.’ We construe this to mean 
that the investigation and trial of a 
lawyer for unprofessional conduct 
must be a judicial proceeding in the 
manner provided by law or rule of 
this Court as defined in petition of 
the State Bar Association, 134 Fla. 
851, 186 So. 280. So the effect of 
the referendum was to re-enact the 
law already in effect. The matter of 
prescribing courses of study and re- 
quirements *908 for admission to 
the bar is also vested in this Court 
by law. They meet the requirements 
of the American Bar Association and 
there is no suggestion here that they 
should be changed. 

The states catalogued in this opin- 
ion as having adopted bar integra- 
tion were not the first to experiment 
with it. The English bar was inte- 
grated early in its history and, as 
we understand, has never aban- 
doned integration. A study of the 
objections voiced to integration con- 
vinces us that a great deal of mis- 
understanding has been generated 
about its objectives. The name given 
it was perhaps unfortunate. It was 
not readily assimilated. It doubt- 
less precipitated some into an in- 
tellectual fog and one’s natural im- 
pulse is to kick out of such a 
phenomenon rather than put out the 
cerebral energy necessary to dispel it. 

It cannot be gainsaid that 
integragration will be what the bar 
and the court make of it. It was 
never designed to sacrifice the free- 
dom and initiative of the bar, its 
boldness and courage in challenging 


the cause of the downtrodden nor 
its inherent independence in tak- 
ing up battle for the minority. It 
is no more akin to unionism and 
the closed shop than it is to the 
Rotary Club or the Presbyterian 
Church. Nor was it intended as 
a means to aid groups and cliques 
in the exercise of arbitrary power 
or to enforce their will on others. 
In states where the integrated 
bar has been approved no such 
charges have been lodged against 
it. Its avowed opponents have 
invariably become its ardent 
supporters and the strength of its 
enlarged membership and budget 
have enabled it to undertake 
many projects for the improved 
standing and strength of the bar 
that it could not undertake with 
a minority membership. The ob- 
jections raised here to the inte- 
grated bar become utterly 
groundless in the face of the fact 
that in every state where it has 
been adopted, whether by rule of 
court or act of the legislature, it 
was done subject to supervision by 
the courts. The work being accom- 
plished by the integrated bar of 
California is perhaps the strongest 
practical refutation of such thesis. 

[12] Bar integration grew from 
a felt necessity for an organiza- 
tion that could speak for the pro- 
fession in esse. It is not a com- 
pulsory union but a necessary one 
to secure the composite judgment 
of the bar on questions involving 
its duty to the profession and the 
public. It is hardly necessary to 
assert that the bar has a respon- 
sibility to the public that is 
unique and different in degree 
from that exacted of the members 
of other professions. This differ- 
ence is symbolized in the require- 
ment that every lawyer subscribe 
to an oath to support, protect and 
defend the constitution of the 
United States when he is admit- 
ted to practice. On the theory 
that he is such an important fac- 
tor in the administration of jus- 
tice this Court has held that a 
lawyer’s responsibility to the 
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public rises above his responsi- 
bility to his client. The very na- 
ture of our democratic process 
imposes on him the responsibil- 
ity to uphold democratic concepts 
regardless of how they affect the 
case in hand. 

There was a time when bar in- 
tegration would not be supported 
as strongly as it can at the 
present. The reason for it now is 
not discipline for unethical con- 
duct but to alert the bar to pro- 
fessional and public responsibil- 
ity. We take no stock in the 
accusation that the bar is not 
worthy of public trust, we think 
by the square foot it contains as 
many members of unblemished 
character as any profession. At 
the same time we cannot shut our 
eyes to the fact that, like the in- 
stitutions of our country, it is 
under attack and that we have a 
duty to meet the attack coura- 
geously. We think this duty de- 
volves on the bar as a whole 
rather than on a minority orga- 
nization of it. The assault on our 
institutions which the bar is ex- 
pected to take the leading role in 
challenging also requires the im- 
pact of the full man power of the 
bar. We do not think bar inte- 
gration would be worth the 
candle as a specific for unethical 
conduct, but as a means of giv- 
ing the bar a new and an enlarged 
concept of its place in our social 
and economic pattern, it has am- 
ply proven its value. 

Bar integration may impose 
curbs on professional freedom. 
Likewise, every other business 
must give place to restrictions 
that arise in the face of growing 
populations. While alone on his 
island Robinson Crusoe enjoyed 
a much greater *909 degree of 
freedom than he would enjoy if 
he lived in Tallahassee at the 
present, but no one in Tallahas- 
see would exchange the degree of 
freedom he now has for that en- 
joyed by Crusoe. If Jacksonville 
should find itself in the throes of 
a yellow fever epidemic the State 


Board of Health would not hesitate 
to quarantine its citizenship and 
draft its full man power including 
doctors to put down the epidemic. 
Twice in the lives of many now liv- 
ing we have drafted the young man- 
hood of the country to put down 
what was said to be an assault on 
democratic institutions. Growing 
populations and changing condi- 
tions necessarily give rise to social 
and economic complexes that re- 
quire wisdom and discretion to cope 
with. The bar should be the first 
sector of the population to compre- 
hend this and order its house to 
meet such emergencies. 

We are conscious of the charge 
that the history of professional or- 
ganizations since the ‘Guild’ system 
of the middle ages has been one bent 
on enlarging the economy and self- 
ish designs of its members. The 
answer to this charge is that if bar 
integration is to be nothing more 
than a spring board to leap for power 
and pay and perquisites, if it has no 
purpose other than to grab at the ex- 
pense of others, it is unworthy the 
noble traditions of the profession. 
The bar increases in public esteem 
by the precepts it lives by, not by 
the money it makes. In fact, if 
money making is the lawyer’s sole 
purpose, he worships a god that is 
too small. If he does not approach 
the law as an avenue to perform a 
fine public service, work hard, live 
by faith and die poor, he should turn 
to some other business for food and 
shelter and raiment. It is true that 
now and then one turns trader and 
finds the coveted pot of gold but not 
so if he sticks strictly to his profes- 
sion. The very nature of the lawyer’s 
business is that of trustee. If he 
makes a featherbed of that to sprawl 
on and pulls the cover over his head 
oblivious to the things taking place 
around him he invites merited criti- 
cism or disaster. 

It follows that petitioners have 
made a case which warrants a rule 
of this Court in integrating the bar 
of Florida as prayed for in the peti- 
tion. It provides the best means yet 
devised to enlist the full man power 


of the bar in the execution of its 
duty. It is also shown that in 
states where the integrated bar 
has been tried, it has revealed 
none of the abuses lodged against 
it, but on the other hand it has 
restored public confidence in the 
bar, enlarged professional con- 
sciousness, energized the bar’s 
responsibility to the public, has 
improved the administration of 
justice and is the only means pre- 
sented whereby every member of 
the bar can share in its public 
and professional responsibility. 
We do not believe it will relieve 
the bar of ethical anemics, crack- 
pots and communists. Certainly 
this class should be screened out 
but the law school is the logical 
place to do it. Moral sensitive- 
ness is a rebound from home dis- 
cipline. A law to prohibit a man 
making a fool of himself would be 
as effective as one to improve his 
morals. 

It is our view that integration 
would best serve the interest of 
the bar and the public, that the 
objections raised to it are not well 
grounded, so the petition to inte- 
grate is granted. 


ADAMS, C. J., and CHAPMAN, 
THOMAS, SEBRING and 
HOBSON, JJ., concur. 

BARNS, J., dissents. 


BARNS, Justice (dissenting). 

I dissent on the following 
grounds: 

(a) This Court is without power 
to compel the members of the bar 
to become members of a pseudo- 
organization called the integrated 
bar, and it is ill-becoming for this 
Court to do anything that would 
tend to coerce such membership. 
(b) For this Court to compel or 
coerce membership of the attor- 
neys in an ‘integrated bar’ asso- 
ciation and to prescribe dues to 
be paid by the members simply 
means that this Court is attempt- 
ing to levy a tax, and the judiciary 
cannot lawfully levy a tax, by 
whatever name it may be called. 
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Discipline: The Highest 
Order Business 


by Gary Blankenship 


alk with enough people about Florida Bar his- 

tory and one theme that stands out is devotion 

to the discipline system. Concern with improv- 

ing the Bar’s grievance system to protect the 
public has been a constant, if somewhat in the back- 
ground, theme of the Bar. Indeed, improving the griev- 
ance system both to improve professionalism and pro- 
tect the public was cited as one of the reasons for the 
creation of The Florida Bar. 

“The grievance system, I think, has occupied the high- 
est priority within the Bar because of the profound be- 

lief within The Florida Bar 
that lawyers must measure 
up, they must be honest, 
they cannot misappropriate 
funds, they must be fair to 
their clients and serving the 
public has got to be the high- 
est order of business for ev- 
ery practicing lawyer,” said 
former Bar Executive Direc- 
tor Marshall Cassedy. 
Years ago, when volunteer 
lawyers were used to pros- 
SHEROUSE ecute and act as referees in 
grievance cases, Cassedy said there was never a prob- 
lem getting an attorney to take a case, even a difficult 
one. 

The late Kenneth Sherouse, who in 1954 became the 
Bar’s first executive director, cited the creation of a work- 
able grievance system as one of the major accomplish- 
ments of the Bar’s first five years. 

“The grievance procedure is the main thing in the be- 
ginning that it did,” recalled retired Supreme Court Jus- 
tice Stephen C. O’Connell. 
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But a workable system was only the start, as the Bar 
nearly continually has reviewed and revamped its rules 
and procedures. Today the Board of Governors has the 
Disciplinary Procedure Committee which does nothing 
but consider changes—some minor and some major—to 
the grievance rules. And the Disciplinary Review Com- 
mittee looks at all cases where the referee has issued a 
finding, as well as several other cases. Although not a 
high profile panel because its meetings are confidential, 
it is considered one of the most important board commit- 
tees on which to serve. 

Changes have been numerous over the years, and this 
article offers a look at only some of those alterations. 

In the early 1970s, a special committee looked at ways 
to open the grievance system, which was confidential 
until the Supreme Court acted on a case. Its recommen- 
dation was to allow the Bar to reveal when probable cause 
had been found against lawyers who were running for 
public office. 

The recommendation initially passed the board, but, 
after a fierce debate, was retracted following arguments 
that it was unfair to single out only lawyers running for 
public office. 

Shortly thereafter, the Bar found another way to bring 
openness to the system. Under 1977-78 Bar President 
Russell Troutman, the board voted to add public mem- 
bers to grievance committees, now widely acknowledged 
to be an overwhelming strength and success in the sys- 
tem. “I haven’t heard any complaining from the public 
that we’re protecting our own since we put laymen on,” 
Troutman noted. 

At the same time trust accounting regulations were 
added to Bar rules. In another major step, Troutman 
noted that the grievance budget was doubled and the Bar 
hired staff attorneys, instead of relying on volunteers, to 
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investigate and prosecute grievance cases. 

In the early 1980s, the ABA came out with revised 
model rules for lawyer discipline, and The Florida Bar 
studied their applicability to Florida. 

“Basically we had the code that had canons and the 
ethical considerations,” said former Bar President Gerald 
Richman. “The ABA model rules were a complete rewrite 
of the code and the format. Instead of ethical consider- 
ations and the disciplinary code, the new format essen- 
tially provided for rules and comments and addressed 
many new issues that hadn’t been addressed before, in- 
cluding responsibility in a law firm and responsibility to 
third parties.” 

One of the items was a lawyer’s responsibility if a cli- 
ent revealed plans to commit a crime. With Richman’s 
support, the Board of Governors approved going beyond 
ABA recommendations in requiring lawyers to report 
such intentions to protect the public. 

In 1989, the Bar asked the Supreme Court to open up 
the grievance system some more by allowing the Bar to 
reveal when a grievance committee had found probable 
cause against a lawyer. Other cases where no probable 
cause was found would remain confidential. 

Shortly before the court ruled, a federal district court 
found the Bar rule which prohibited claimants from re- 
vealing they had filed a grievance was unconstitutional. 
In its ruling, the Supreme Court went much further. 

It ruled that when a case was closed—regardless of 
whether probable cause was found—the 


program to involve more cases. A test program in Tampa 
received overwhelming approval from both lawyers and 
clients. 

The DPC is also working on simplifying trust account- 
ing rules and locating them at one place in Bar rules. 
The Disciplinary Review Committee has asked it to look 
at the policy prohibiting telling inquirers about pending 
complaints against lawyers. 

The DRC expressed concern a client might be injured 
if he or she hired an attorney after the Bar failed to re- 
veal the attorney was the subject of several complaints 
pending before a grievance committee. 

The attention and effort have shown results. A series 
of comparisons with professions regulated by the Depart- 
ment of Business and Professional Regulation and the 
Agency for Health Care Administration, from the mid- 
1980s through the mid-1990s, showed startling differ- 
ences. Overall, the Bar disciplined more than twice as 
many of its members as the professions regulated by 
those agencies. And none of the individual percentages 
for any single one of the state-regulated percentages 
matched the Bar’s. 

The Bar also spent more resources, was the only pro- 
fession to involve a significant number of lay people, and 
had the most open and accountable system, with the pos- 
sible exception of engineers, who sought and got regula- 
tions allowing more public information about their sys- 
tem several years ago. U 


existence of the file and most of its con- 
tents becomes public. Private reprimands, 
except for those still in the system, were 
ended. When a grievance committee con- 
cludes its review, cases are public. In cer- 
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tain cases, when a caller knew a griev- 
ance case had been filed, the Bar could 
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confirm an investigation even before the 
grievance committee concluded its review. 
However, a caller merely inquiring about 
any pending complaints is told that any 
such information is confidential until af- 
ter the committee acts. 

At the urging of 1992-93 Bar President 
Ben Hill, the ethics school was created. 
Lawyers facing minor grievance charges 
had the option of attending the school, Call 24 hours for 
which emphasizes ethical conduct and ef- free investment 


ficient running of a practice to avoid fu- “3 | including a prospectus 
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mended a program that combines media- 


tion, fee arbitration, and the grievance 
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Dedicated to Better Service to 
Members of the Bar and of the Public 


by Mark D. Killian 


tanding on a five-acre tract with a commanding 

view of the Capitol in Tallahassee, The Florida 

Bar Center is modeled after the historic Colo- 

nial Williamsburg architectural style, rich in the 
traditions of American law and freedom. 

With more than 47,000 square feet to serve the needs 
of the Bar’s 66,482 members and the citizens of Florida, 
the Bar Center is often described as one of the most beau- 
tiful buildings in Tallahassee. The Flemish bond brick- 
work structure with six large pillars at the front entrance 
is surrounded in a park-like setting by pecan, walnut, 
pear, and stately live oak trees. The center stands in stark 
contrast to the space allotted the Bar when it was inte- 
grated 50 years ago. Then there were 3,000 members and 
Bar headquarters occupied one office in the Supreme 
Court building. By 1963, when the fundraising drive was 
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launched to build the Bar’s permanent home, the mem- 
bership had grown to 8,500 and the Bar occupied about 
3,000 square feet of rental space in the Petroleum Build- 
ing, plus a machine room and limited storage area in the 
basement of the adjacent Supreme Court. 

But where did it all start? Who gave building a perma- 
nent home for the Bar its first impetus? Was it during 
President Donald Carroll’s administration in 1956 when 
the Board of Governors authorized the hiring of additional 
staff and amended the Integration Rule? Or was it—as 
Judge Charles B. Fulton said at the dedication of the Bar 
Center in October 1966—really Justice Glenn Terrell who 
placed the cornerstone when he wrote the Supreme Court’s 
1949 opinion granting the petition of the Florida State 
Bar Association asking that the Bar of Florida be inte- 
grated into one professional organization? Or was it past 
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executive director Paul Comstock’s 
urging in 1960 that “the construc- 
tion of a spacious headquarters 
building is clearly a visible goal.” 

All these occasions and personali- 
ties played a part in the dream for a 
Florida Bar headquarters building, 
said Marshall R. Cassedy, the Bar’s 
executive director from 1961 to 
1980. 

The original 20,412 square foot, 
three-story structure built on 2.5 
acres of land in what used to be 
known as the Smoky Hollow com- 
munity in Tallahassee, three blocks 
from the state Capitol, was com- 
pleted in 1966. Ten years later, a 
23,000 square foot addition was 
built to accommodate the needs of 
the fast-growing profession. Then, 
in 1988, the Bar purchased the ad- 
jacent three story, 45,000 square 
foot IBM building, which for years 
the Bar leased to other entities. In 
1992, the Bar renovated the old IBM 
building to match the Williamsburg 
style of the main Bar Center and 
added a fourth floor, bringing it to 
60,000 square feet. It is now known 
as The Florida Bar Annex. 

It was President Charles B. 
Fulton who took the first positive 
steps toward constructing a head- 
quarters building when he ap- 
pointed a “Committee on Florida 
Bar Building” in January 1962, 
chaired by Delbridge L. Gibbs of 
Jacksonville and with a member- 
ship consisting of Fletcher G. Rush 


of Orlando, William P. Simmons, 
Jr., of Miami, Roy E. Kinsey of 
Daytona Beach, W.O. Mehrtens of 
Miami, Robert M. Ervin of Tallahas- 
see, and Russell McCaughan of Ft. 
Lauderdale. 

At first it was not even clear that 
the Bar’s headquarters would be 
built in Tallahassee. Many argued 
that Orlando was a more central, 
thus logical, location. And what 
about the style of the building? 

One contingent argued that 
Florida represented the pinnacle of 
the emerging “space age” and cer- 
tainly the Bar must, through its 
headquarters, reflect this image of 
modern development. The other side 
—initially a minority of the commit- 
tee—considered the need for tradi- 
tion, dignity, and a warm and hos- 
pitable appearance in the new home 
for Florida lawyers. 

Cassedy said some early sketches 
included rectangular buildings in 
the Parthenon tradition, box-type 
structures, some with flat roofs, 
while another featured exposed steel 
girders ascending skyward from the 
exterior walls. All were reviewed by 
the Architectural and Building Com- 
mittee chaired by J. Lewis Hall of 
Tallahassee. The committee ulti- 
mately recommended the 
Williamsburg style as the best de- 
sign to sit atop the elevated land site 
purchased by the Bar. 

In retrospect, Cassedy said, “with- 
out question we made the right de- 


cision” in going with the 
Williamsburg style. 

When the board met in Daytona 
Beach in March 1962, the building 
committee recommended securing 
options on two adjoining tracts of 
land lying along Apalachee Park- 
way, one belonging to the City of 
Tallahassee and the second owned 
by Mr. and Mrs. Gabriel Capelouto. 
The land was purchased by the Bar 
on October 15, 1962. Spearheaded 
by Robert Ervin, Tallahassee law- 
yers were asked to make financial 
contributions to secure the Bar prop- 


4 
— 
: 


erties and give unselfishly of their 
time spent rendering necessary le- 
gal assistance to the transactions. 

However, because there was a 
question in the minds of some mem- 
bers of the Board of Governors about 
the power of the Bar to own, convey, 
and mortgage real property, the 
building committee filed a petition 
with the Supreme Court seeking the 
clarification of those powers and re- 
questing authority to construct a 
permanent headquarters. The court 
ruled that the Bar was a legal en- 
tity capable of holding title to real 
property. 

To evaluate the activities of the 
Bar and the space and design re- 
quirements to accommodate those 
activities in a permanent headquar- 
ters building, Louis H. Cook, an ur- 
ban planner, and the firm of Barrett, 
Daffin and Bishop were employed to 
prepare “A Recommended Building 
Program for the Construction of The 
Florida Bar Center.” Schedules of 
projected growth in lawyer popula- 
tions in Florida were prepared with 
accompanying analysis of staff per- 
sonnel requirements to meet this 
growth up to 1980. The labor of this 
urban planner and architectural 
firm resulted in a building consisting 
of approximately 20,000 square feet 
at a cost of $565,000. The report also 
recommended the purchase of addi- 
tional land. 

A third tract in the same block 
where the first two parcels were pur- 
chased, owned by the Cruel-Cook 
family, was bought in the spring of 


1963. A fourth lot, owned by the G.H. 
Hopkins Corporation, was added in 
September 1965 on the northeast 
corner of the block. Total land pur- 
chased by the Bar amounted to two 
and one-half acres at a cost of 
$89,004,06. 

The plans had been laid, the land 
purchased, but where were the 
funds to come from for a project of 
this magnitude? 

Cassedy said that after a two-day 
meeting in Tallahassee in Septem- 
ber 1963, the committee agreed on 
a unique fundraising approach. 
Cassedy said in the spirit of mak- 
ing the headquarters building truly 
an edifice built through lawyer con- 
tributions, strict rules were estab- 
lished covering amounts, ways of 
giving, who could contribute, and for 
whom memorials could be estab- 
lished. Every member of The Florida 
Bar would be asked to give $500 over 
a five-year period. This would be 
both the maximum and minimum 
amount for any donor and only me- 
morial contributions would be ac- 
cepted in larger amounts. The 
fundraising approach did draw some 
opposition, but in the end the pro- 
cess worked. 

“We had several members of the 
Supreme Court send us checks for 
$250, which we returned,” Cassedy 
said with a hearty laugh. “And if 
you didn’t think that caused a 
little stir... .” 

At the same meeting, the commit- 
tee selected Tallahassee architect 
Joseph N. Clemons to design the 
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building. The committee also ap- 
pointed Audrey Hayes, information 
services officer for the Bar staff, to 
prepare a brochure explaining the 
need for a permanent headquarters 
building, which was distributed to 
all members of the Bar with a call 
for donations. 

Chesterfield Smith of Bartow and 
Wm. Reece Smith, Jr., of Tampa, co- 
chairs of the newly appointed 
Florida Bar Center Campaign Com- 
mittee, presided at a December 1963 
fundraising kickoff event, which 
also was attended by Justice Millard 
Caldwell, Secretary of State Tom 
Adams, and members of the cam- 
paign committee including all cir- 
cuit campaign chairs. In ail, the 
committee set its sights on raising 
$565,000. 

As Chesterfield Smith said that 
night and many times during the 
campaign, “If you love your profes- 
sion, you will want to be a part of 
the Bar Center Campaign.” 

As the campaign commenced, all 
was not roses. Why Tallahassee? 
Why $500? Why a Bar Center at all? 
These and many other comments 
were heard near and far, Cassedy 
said. Russell McCaughan, who later 
became chair of a new Bar Center 
Committee, reported regularly to 
the Board of Governors urging them 
at each occasion to show leadership 
and see that their individual judicial 
circuits responded to the call. Cir- 
cuit competition developed in the 
monthly campaign reports mailed to 
the Bar membership. Surprisingly, 
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the greatest percentage of participa- 
tion by any judicial circuit turned 
out to be the 16th Circuit, which 
included Key West and Monroe 
County, where more than half the 
lawyers in the most distant area of 
the state from Tallahassee each 
pledged $500. Those who contrib- 
uted to the building fund are immor- 
talized on a large bronze plaque in 
the Bar Center. 

The building as finally drafted 
consisted of three floors, including 
a basement, and in March 1965 
Bear Construction Company was 
awarded the building contract. 

In the same month it was an- 
nounced that the fundraising 
earnings had exceeded its goal. In 
all, $568,000 had been pledged by 
individual donors and $38,000 by 
memorial and special gifts. Later 
pledges brought the overall amount 
to $685,175. 

Groundbreaking ceremonies in 
April 1965 were presided over by 
President Robert M. Ervin and con- 
struction started soon after. 

With the building finished in late 


May 1966 and of- 
ficially accepted 
by the Board of 
Governors in June, 
the movers arrived 
on the scene to 
transfer all records 
and furniture from 
the Petroleum 
Building to the 
new Bar home. 
The building 
was dedicated be- 


fore a crowd of more than 400 spec- 
tators from across the state on Oc- 
tober 8, 1966, the morning of the 
Florida State University-University 
of Florida football game, which 
helped boost attendance at the dedi- 
cation event, Cassedy said. (The 
Gators, led by quarterback Steve 
Spurrier, won the football game, 22- 
19.) Chief Justice Thornal and other 
Bar leaders who had played a part 
in the Bar Center program spoke at 
the event. 

According to an account of the 
dedication in the Journal, the re- 
marks of each speaker emphasized 
the real heroes of the Bar Cen- 
ter program, namely the 1,283 
individual donors who saw fit 
to contribute $500 each to the 
campaign. 

One dedication speaker 
spoke of The Florida Bar arriv- 
ing at its maturity with this 
new facility. He spoke, too, of @ 
how the building would aid all 
lawyers in exercising their ba- 
sic responsibilities to safe- 
guard human rights under the 
rule of law, improve the admin- 
istration of justice to ensure 
justice for all persons without 


delay, and provide improved serv- 
ices to the membership. 

The addition to the Bar Center 
was completed in 1976 at a cost of 
approximately $1.5 million. Again, 
the money for the new construction 
was donated by the rank and file Bar 
membership. At that dedication cer- 
emony, Chesterfield Smith said the 
Bar Center demonstrated the prac- 
tical independence of all lawyers as 
officers of the court. 

“The Florida Bar Center, splendid 


and magnificent in presence at this 
time, is a symbol of the essential unity 
of all Florida lawyers,” Smith said. 
The Bar Annex renovations were 
completed in 1992. The Bar’s Legal 
Division, CLE Publications Depart- 
ment, and Tallahassee Branch Of- 
fice occupy part of the building, and 
the rest is leased to the Florida De- 
partment of Tourism and the 
Florida Healthy Kids program. U 


Mark D. Killian is an associate 
editor with the Bar News. Parts of this 
story were gleaned from past Journal ar- 
ticles written by former editor Linda H. 
Yates. 
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Women 
The Florida Bar 


by Jan Pudlow 


hen Winifred Wentworth graduated from 
law school in 1951, the door to interviews 
at Florida’s law firms slammed shut. One 
law firm partner told her bluntly: “We see 
no value in hiring a woman.” Finally, the state Attorney 
General’s office offered her a job, but only if she’d agree 
to do the typing | for a half dozen male coworkers too. 
“I told them I'd rather clean 
houses,” Wentworth recalls. “I 
wouldn’t mind doing typing, but 
I didn’t want to do it for the whole 
damn crew!” 
Sixteen years later, even after 
Title VII of the Civil Rights Act 
of 1964, when Jeanne Crenshaw 
graduated from the University of 
Florida law school in 1967, law 
firms still tacked announcements 
of interview times on the bulle- 
tin board that included the loud-and-clear message: “No 
women.” Rather than battling the good ol’ boy system, 
she and her husband hung out their shingle with a third 
partner instead. 

And when Harvard Law School graduate Janet Reno 
tried to get a job at one of Miami's biggest law firms in 
1963, she was turned down because she was a woman. 
Fourteen years later, that same firm would see fit to make 
her a partner. 

Wentworth, now retired, served as judge of the First 
District Court of Appeal from 1979 to 1991. 

Crenshaw has been an Alachua County judge since 1977. 

And Reno, after being Dade County’s top prosecutor 
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for 15 years, has been the top lawyer in the country since 
1993, when President Bill Clinton named her the first 
woman Attorney General. 

This trio represents how far female attorneys have 
come in the past 50 years in Florida, a state that now 
proudly claims two women justices on the Supreme Court, 
Justice Barbara Pariente and Justice Peggy Quince; the 
second woman president of The  gaygumsse 
Florida Bar, Edith Osman, follow- 
ing Patricia Seitz in 1993; presi- 
dent-elect of the American Bar 
Association, Martha Barnett; and 
Evett Simmons, president-elect of 
the National Bar Association. 

As The Florida Bar celebrates 
its 50th anniversary, it is fitting 
to recognize that Florida’s women 
lawyers have come a long way, 
especially in the past two decades. 

But Rosemary Barkett, who became Florida’s first fe- 
male Supreme Court justice in 1985 and is now a judge 
of the U.S. 11th Circuit Court of Appeals, reminds us 
that the struggle for equality is not yet over. 

“I am certainly happy with the progress that has been 
made. And it’s really a thrill to see two women on the 
Florida Supreme Court. But I do believe that we do not 
yet have the kind of equality that demonstrates that 
women and minorities are considered totally equal in 
terms of opportunities and consideration for positions of 
power,” Judge Barkett said. 

What will it take to change that? 

“Continual, unflagging efforts and education so that 
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people recognize that meritocracy is 
a good and healthy thing,” answers 
Judge Barkett, adding that women 
and minorities must have opportu- 
nities for the necessary training and 
education to be able to compete in a 
society that looks first at abilities, 
not gender or race. 

When Louise Rebecca Pinnell cou- 
rageously pushed to become 
Florida’s first woman lawyer more 
than a century ago, this daughter 
of a judge had to wait five months 
while the Florida Supreme Court 
wrestled with the bizarre notion of 
approving a woman lawyer in 1898. 
At the turn of the century, there 
were only 1,000 women lawyers na- 
tionwide. Early in the 20th century, 
women could not serve as jurors, 
vote, or own property. Now, women 
make up half of students entering 
law school and 27.4 percent (16,588) 
of the Bar’s 60,335 members in good 
standing. 

“These numbers could not have 
been accomplished without the 
trailblazing women who came before 
us,” said Wendy Loquasto, who is 
writing a book about Florida’s first 
150 women lawyers, as part of a 
joint project by the Florida Associa- 
tion for Women Lawyers and The 
Florida Bar to celebrate the state’s 
pioneering women lawyers and the 
50th anniversary of the Bar, at a 
gala ceremony to be held at the 
Sheraton Bal Harbour Resort in Mi- 


ami on May 25 (see March 1 News). 

“It is important to recognize these 
women, because they risked public 
disapproval so their daughters 
might reap the benefits arising from 
their personal sacrifices,” Loquasto 
said. “Their challenge to us, as 


American Bar Foundation con- 
firmed: Women remain under-rep- 
resented in private practice, over- 
represented in the public sector, and 
under-represented as partners in 
law firms. 


Significant Progress 

When Seitz, now a judge of the 
Southern District of Florida, became 
the Bar’s first woman president in 
1993, that was the one thing she did 
not like talking about. 

“I look forward to the day when 
that won’t be the question, and I 
hope others can look beyond form to 
substance,” she said at the time. 

Has that day come? 

“While the day has not yet ar- 
rived, we are making significant 
progress,” Judge Seitz said, taking 
a break from presiding over a fed- 
eral trial, seven years after her Bar 
presidency. 

“The most encouraging signs to 
me include the fact that I see more 
than just one woman on the United 
States Supreme Court, the Florida 


women lawyers today, is to continue 
their struggle to end gender bias in 
the legal profession and to shatter 
Bar statistics which show that 
women are under-represented as 
managing partners and tenured pro- 
fessors and over-represented in low- 
paying jobs.” 

As a recent study sponsored by the 


Supreme Court, in cases appearing 
before me, among the house coun- 
sel. One of the best indicators of our 
progress is the fact that we have our 
second president of The Florida Bar 
who also happens to be a woman, 
and in the recent presidential cam- 
paign, Marsha Rydberg was a can- 
didate. I was particularly pleased 
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that Edith Osman could be elected 
by acclamation and not have to run 
a contested race.” 

That Osman was elected presi- 
dent of the Bar without opposition 
was another important first for 
Florida’s women lawyers. 

“In the time I was contemplating 
running for president, people were 
telling me: ‘Strap on your boots. 
You'll never run unopposed,’ ” 
Osman recalls. 

To her relief as a sole practitio- 
ner and testament to her strong sup- 
port in the Bar, that wasn’t neces- 
sary. 

“I worked hard, I played hard and 


I did it with the guys,” Osman said 
of building relationships and respect 
in the mainstream Bar, after serv- 
ing as president of the Dade County 
and statewide FAWL. And when she 
sat on the Board of Governors as 
FAWL president, she said, the men 
learned: “I wasn’t a one-issue presi- 
dent just talking about women’s 
rights. I frequently spoke from the 
FAWL perspective, but I found a way 
of recruiting my audience, not alien- 
ating them. 

“A strong motivating factor for 
running, aside from personal grati- 
fication, was that I thought we 
needed to have another woman 
president of The Florida Bar. It had 
been six years between Pat and me.” 

She didn’t want a woman presi- 


dent to be seen as tokenism or an 
aberration, but part of the fabric of 
the Bar. 

“Women needed to be considered 
capable of running, winning, and 
doing a good job,” Osman said. And 
she hopes there will be plenty of 
women presidents to follow in the 
future. 

Judge Seitz shares this story 
about Bar members’ attitudes to- 
ward the first woman president. 

“My husband, Alan Greer, re- 
counts this anecdote regarding sev- 
eral board members’ expectations as 
to whether a woman could deliver 
the disciplinary reprimands that the 


Bar president is required to do. Alan 
says that after my first board ses- 
sion delivering reprimands, three 
different board members came up to 
him and in their amazement re- 
marked, ‘She was a combination of 
Ray Ferrero and Rut Liles,’ (two 
Florida Bar presidents and former 
U.S. Marines, distinguished, among 
many other things, by their 6-foot- 
plus stature and commanding pres- 
ence). The third male board mem- 
ber said, ‘She scared me more than 
my third-grade teacher.’ 

“And Alan’s response was: ‘You 
know her dad is a retired three-star 
general.’” 


Diversity in the Profession 
Shortly after being sworn in last 
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year as president-elect of the ABA, 
Barnett said she is considering a 
conference on the advancement of 
women in the profession. Not only 
is diversity the right thing to do, she 
said, it is the smart thing to do in 
improving the quality of legal ser- 
vices. 

“I believe there is an ongoing need 
to work on diversity in the profes- 
sion,” Barnett said. “When you put 
a woman at the table, or an African- 
American, or a Hispanic, the conver- 
sation changes. You are seeing a 
problem through different eyes. And 
when you take that perspective and 
integrate it into your practice, it ra- 
chets you up and raises the bar in 
terms of the quality of service you’re 
able to provide.” 

Many years after Barnett was 
hired as the first woman at Holland 
& Knight in 1973—fresh out of col- 
lege and pregnant—she took a peek 
in her personnel file. She found that 
a senior member of the firm had 
written on the back of an evaluation 
form: “Well, if we have to hire a 
woman, I guess she’s as good as 
any.” 

Now, she’s in a position to help 
bring more women into the circle of 
power. 

Osman shares this observation 
from the ABA meeting in February: 
Barnett had invited a select group 
of attorneys to her suite to share 
ideas on the future of the profession. 

“T looked around the room and out 
of 33 people, 17 were women and 16 
were men,” Osman recounts. “The 
more women in leadership, the more 
things will change. Martha put her 
money where her mouth is.” 

The next morning brought this 
stark contrast: At the Florida cau- 
cus of the ABA, Osman found her- 
self the only woman in the room. 

“I looked around and said to Ches- 
terfield Smith: ‘What’s going on? 
Where are the women?’ ” 


175 Lady Lawyers 

A glimpse of how far women have 
come in the legal profession is re- 
vealed in an announcement in the 
October 1963 Florida Bar Journal 
inviting lawyers, with the clear pre- 
sumption they would all be men, to 


} 
> = > 


attend the midyear 
meeting. “Your wife 
will be delighted to 
come along to do her 
Christmas shopping in 
Jacksonville’s fine 
stores,” proclaims the 
invitation, graced by a 
pony-tailed woman 
clasping her hands in 
joy. 

The truth is, there 
really weren’t many 
women lawyers in 
Florida at that time. In 
1966, noted The 
Florida Bar, “there are 
175 lady lawyers,” and 
101 of them lived along 
the Gold Coast be- 
tween West Palm Beach and Miami, 
and 75 were in Dade County alone. 

In a 1973 letter responding to 
questions from the California Leg- 
islature, FAWL President Claire 
Cates wrote: “I notice that the ma- 
jority of women that I deal with are 
either in firms in which their 
spouses are employed, or are prac- 
ticing with other women... . As a 
practical matter, I do not believe 
that women are obtaining the same 
opportunities as men to practice; 
there is still a great deal of preju- 
dice in the employment areas. It is 
still extremely difficult for a woman 
attorney to obtain a job; however, it 
seems as though when she is in the 
practice she does not experience 
much greater difficulties than a 
man would.” 

By 1975, there were 684 women 
out of a total of 20,247 lawyers in 
Florida (3.3 percent). 

Five years later, in 1980, that 
number would more than triple to 
2,117 women out of 28,730 lawyers 
(7.3 percent). 

In 1976, The Florida Bar Jour- 
nal sent questionnaires to all 
women members of the Bar for an 
article titled, “Women Lawyers— 
Equal in the Law?” Of 620 women 
members, 224 responded. Of those 
responding, 53 percent felt discrimi- 
nation while in law school; 67 per- 
cent felt discriminated against while 
seeking employment; and 61 percent 
felt discrimination in their day-to- 


day law 
practice. 
As one 
woman 
lawyer 
said in the 
survey: “In 
almost ev- 
ery inter- 
view I 
have had, I 
have been 
asked if I 


can type, 
and/or if I 
am practic- 
ing law to 
fill a time 
gap until I 
can find a 
husband.” 

Another said: 
“Many law firms 
state that they already 
‘have a woman in their firm, so they 
don’t need another.” 

Even as late as 1983, when 
Osman graduated from law school 
at the University of Miami, she en- 
countered discrimination. She had 
two children, ages 6 and 9, and a 


husband who was a medical intern. 

When interviewing for jobs, more 
than once, senior partners in law 
firms asked: “Why would you want 
to be a lawyer when your husband 
is going to be a doctor? Who’s going 
to take care of your children?” 

And in 1987, when she wore a fur 
coat at an ABA meeting in Philadel- 
phia, a lawyer remarked: “Good 
thing you have a doctor for a hus- 
band.” And Osman thought in dis- 
may to herself: If they think you 
need a man to buy you a fur coat, 
how are they going to think of 
you as an equal? 

Attitudes in the mid- 
1980s had not progressed 
much since 1949, when 

Lynne Douglas Hixon 

Holley graduated from 

law school at UF. Hixon 

Holley, the only woman 

listed when the Bar 

printed its congratula- 
tory tribute to 50-year 
members last year, began 
her love of the law as a 
young girl who, after a hot 
day in school, would cool off in 
the balcony of the Alachua County 
Courthouse and watch her uncles 
argue cases. 

She shall never forget arguing her 
own first case in St. Petersburg, 
when the circuit judge summoned 
her to his chambers. 

“I just want to ask you a question: 
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Why do you think you are different 
from other women?” he asked her. 

Hixon Holley, who went on to be 
the first female lawyer in Florida to 
exercise countywide jurisdiction as 
a judge in Collier County, recalls an- 
swering: “Sir, I never thought of my- 
self as different from other women. 
Seems to me a very natural thing to 
be a lawyer. I grew up 


secretary in a law firm in 1926, and 
studied law under Troy Davis, her 
mentor who became her husband. 
She passed the bar exam in 1936, 
making her one of Florida’s first 150 
women lawyers, and went on to be 
appointed Dade County traffic court 
judge in 1959. 

She has seen a lot of changes in 


the state organization, and there are 
currently 18 chapters. 

“They’ve learned to work together 
as members of this organization, 
and, as such, we’ve had support from 
The Florida Bar. Women have been 
given opportunities to serve on the 
committees, and we have our second 
woman president of The Florida 
Bar.” 

The first FAWL president to pull 
up a chair at the Board of Governors 
meetings was Debra Weiss 
Goodstone of Miami, who served in 
1981-82. 

She laughs now about her 
gradual progress to be accepted as 
a woman lawyer in a man’s world, 
symbolized by where she literally 
sat at Board of Governors meetings. 
First, her chair was against the wall 
well away from the table, then a few 
feet from the table, then a few inches 
from the table, to finally actually sit- 
ting at the table, then sitting at the 
table with her own materials to 
read. 

“I started attending the meetings 

as if I were a member of the 


around lawyers. You know, 
you don’t have to have a lot 
of physical strength to be a 
lawyer. Women are known 
to have a lot of stamina. To 
me, there’s a lot of nurtur- 
ing required in the field of 
law. You’re taking care of 
people’s problems and solv- 
ing disputes. Every mother 
can tell you, you need to be 
a strong mediator. It’s just 
think of the law as a man’s | Sm 
field.” 

With that, Hixon Holley 
said, the inquiring judge 
quickly switched the sub- 
ject to fishing in Naples. 


Florida Association 


strange to me that people ss 


Board of Governors,” Weiss 
Goodstone recalls. 

“IT think they were all 
thinking, ‘Who is this femi- 
nist woman activist and 
what is she doing here?’ 
And then, one day, I got a 
phone call from a promi- 
nent woman lawyer with 
(1982 Bar president) Jim 
Rinaman on the phone, and 
I think he wasn’t sure if 
we'd come in and burn our 
bras and bang down the 
door!” 

She is quick to add that 
she and Rinaman “have 
come full circle” and are 
friends who respect each 
other as colleagues. 


of Women Lawyers 

Even though their numbers were 
few, 27 of Florida’s 75 women law- 
yers organized into FAWL in 1951 
(at that time called Florida Associa- 
tion of Women Lawyers). 

Ninety-year-old Mattie Belle 
Davis, who served as president of 
FAWL in 1957-58, started out as a 


her time as a woman lawyer, back 
when waiters refused to serve her 
when the mostly male Dade County 
Bar Association met. 

“We've been a part of The Florida 
Bar, and FAWL has enhanced the 
visibility of women lawyers,” Davis 
said, noting that in 1980 FAWL or- 
ganized local chapters to be part of 
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“As I became very active 
with the Board of Governors, Jim be- 
gan to accept me. I’m a good drinker, 
had a good time, and they saw I 
wasn’t going to burn down their in- 
stitution or my bra.” 

With that growing acceptance of 
women in the law came more willing- 
ness to appoint women to chair Bar 
committees, Weiss Goodstone said. 
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And FAWL, she said, was trans- 
formed from its early beginnings as 
“four women standing around a bowl 
of potato chips” to a force to be reck- 
oned with. 


But the struggle is not yet over, 
she agrees. 

“We've come a long way, baby, but 
not far enough. I could listen to one 
of my male partners proudly cancel 
a deposition because he had to take 
a son to the doctor. People would 
turn and say, ‘Wow! What a good 
father!’ But for a woman to say it, 
they’re not a good mother, they’re a 
bad lawyer.” 

Dade County Circuit Judge Sandy 
Karlan, who served as president of 
the Dade chapter of FAWL in 1984- 
85 and went on to serve on the Board 
of Governors from 1988-92, gives 
FAWL a lot of credit for improving 
women’s status in the legal profes- 
sion. 

“FAWL has been extremely sig- 
nificant in promoting change and 
raising awareness (about gender 
equality),” Karlan said. “But I don’t 
think it’s all fixed. There are still 
areas with discrepancies in salaries 
for women. And women lawyers are 
not represented in significant per- 
centages in some communities.” 

But just being part of women’s 
groups isn’t enough, Osman adds. 

“I have given many speeches 
where I said, ‘You can’t be a mem- 
ber of FAWL and think you are do- 
ing your part for women. You have 
to be a part of the mainstream Bar. 
You need to show you're a player and 
you can perform there. You have to 
lead by example.’ Why is it impor- 


tant for women that I’m president 
of The Florida Bar? It shows that it 
is accessible.” 

And yet, when Osman looks 
around the table at the Board of 
Governors 
meetings, 
she can’t 
help but 
feel disap- 
pointed at 
what she 
sees: five 
women, no 
women in 
this fresh- 
man class 
or the next 
freshman 
class. And 
when 
Carol Brewer leaves the board, it 
will be down to four women. 

What will it take to change that 
lopsided picture? 

“It will take women becoming 
more active,” Osman says. “I think 
there’s been a fallout in younger 
groups. I think they do need to be 
mentored and encouraged. We have 
to keep working on it. We have to do 
some outreach. Men and women 
have to identify women and minori- 


ties with talent and take them un- 
der their wing. Groom them. And if 
they have the desire, encourage 
them to run for things.” 


Unequal Treatment 

Talk to a woman lawyer who has 
been around a couple of decades, and 
most have stories to tell of being 
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treated unequally in a man’s profes- 
sion. 

When Judge Crenshaw was in law 
school at UF the late 1960s, she was 
“shuffled” by male students’ feet on 
the floor when she went into the li- 
brary, as were the women who came 
before her for decades. 

“There was an attitude by some 
people that women shouldn’t be 
there,” Crenshaw said. 

“T had one professor in a seminar 
who told me I shouldn’t be taking a 
seat away from a man who had a 
family to raise. I was in a state of 
shock. I waited to see if I would get 
the grade I had earned, and I did.” 

And in the early 1970s, Crenshaw 
will never forget the time the late 
Clara Gehan, considered the “First 
Lady of the Law” in Gainesville, 
raised a ruckus when the local bar 
association went on its annual din- 
ner to Cedar Key and made it clear 
the women members were not in- 
vited. But the women paid their 
dues too, Gehan insisted. Finally, 
the male members of the Alachua 
County Bar Association begrudg- 
ingly caved in with a compromise: 
The women lawyers—there were 
only five of them—could have their 
own annual bar dinner. 


So, as Crenshaw gleefully re- 
counts, they chose the most expen- 
sive steakhouse in town, and from 
appetizers to desserts, “ordered ev- 
erything we possibly thought we 
might want to taste, including a 
couple of bottles of the finest wine.” 

The check was expensive—more 
for five women than all of the men’s 
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dinner total tab. 

“That ended ‘We can’t go to Cedar 
Key, ” Crenshaw says with a laugh. 

Hitting the men in the wallet 
made all the difference, and the 
women were invited to join the men 
in Cedar Key from that point on. 

Crenshaw, too, believes changing 
attitudes about women in the law 


is an ongoing 
process that 
still isn’t com- 
plete. 

“I think in 
terms of the 
system, we 
have achieved 
everything that 
we could have 
wanted to 
achieve. I don’t 
think that be- 
ing a woman is 
a disadvantage 
anymore. But I 
think we still 
have attitudes 
from some indi- 
viduals we 
need to change. 

Unfortunately, sometimes it comes 
from members of the Bar.” 

On continuing efforts to include 
women in positions of power in the 
legal field, Judge Seitz spells out 
three ingredients for positive 
change: 

“First, there need to be leaders 
and those in positions of power who 


are inclusive, who reach out and 
select and promote women into po- 
sitions of power, and not just out of 
mere tokenism, but because of what 
those individuals can add to the suc- 
cess of the group,” Judge Seitz says. 

The second ingredient, she contin- 
ues, is “women who have ‘succeeded’ 
and who actively mentor younger 
women with the goal of ensuring 
that those who follow them are even 
more successful than they.” 

The third ingredient is “young 
women who are proactive in seek- 
ing mentors and taking risks, will- 
ing to take themselves out of their 
‘comfort zone’ and taking the initia- 
tive to prepare themselves by ac- 
quiring the necessary experience 
and qualifications to assume new re- 
sponsibilities and perform them well. 

“If the efforts I have seen by all 
three of these ingredients continue,” 
Judge Seitz said, “we will achieve 
our goal of evaluating individuals on 
their ‘substance and not form.’” Q 


Jan Pudlow is an associate editor 
with The Florida Bar News. 


The Florida Bar and the Bar Associations of Dade 
County welcome you to the Fifteenth Annual Conven- 
tion of The Florida Bar. 

Full information on entertainment, golf arrange- 


ments and area information is available by asking “the 
girls in the straw hats” in the main lobby. 

The Hospitality Room will be in the Garden Lobby 
and will feature coffee, light refreshments, and card 
facilities, which may be enjoyed by visiting wives dur- 
ing the convention. 

A gala event for the ladies, “Champagne and Fash- 
ions,” is scheduled for 4 p.m., Friday, June 18, replac- 
ing the usual ladies’ luncheon and fashion show. An- 
other special feature will be a wig coffee in the 
Hospitality Room, Saturday morning, at 10. 

Ladies are especially invited to attend the judicial 
luncheon Friday, June 18, at noon in the Club Gigi. 
The speaker will be Judge John R. Brown of the U.S. 
Court of Appeals, Houston, who is noted for his hu- 
mor. 

The Junior Bar Section will conduct a golf tour- 
nament for ladies during the convention at the 
Bayshore Golf Course. For information, ask “the girls 
in the straw hats.” 
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Diversity 


The Florida Bar 


“Back then black lawyers practiced in segregated 
courthouses. There were separate drinking fountains 
and separate bathrooms,” Judge Hatchett recalled. 


by Gary Blankenship 


Probably the greatest irony when The Florida 
Bar was formed is it was known as the “integrated” Bar. 

In this case integrated meant the new organization 
combined government regulation of the profession with 
the social and other aspects of the former Florida State 
Bar Association. 

It most assuredly did not mean racial integration, and 
very little gender integration. The Bar formed just as 
Virgil Hawkins began his lawsuit seeking to be the first 
African-American admitted to the University of Florida 
law school. Even though he was ultimately successful in 
the U.S. Supreme Court, the Florida Supreme Court three 
times refused admission. (The court last year held a for- 
mal ceremony to apologize for its role in the Hawkins 
case.) 

The first case, in 1950, at least acknowledged that the 
Bar would include African-Americans, referring to a sepa- 
rate law school that was being set up for them at Florida 
A&M University. (It opened in 1951 with four professors 
and seven students, and ran for 15 years.) 

But when Joseph Hatchett, future Florida Supreme 
Court justice and U.S. 11th Circuit Court of Appeals chief 
judge, came to Florida in 1959, he estimated there were 
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fewer than 25 black lawyers. 

“We all knew each other, because we’d all been to the 
same law school at Howard University in Washington, 
which was about as far as a black from the Deep South 
got at that time,” he said. 

“Back then black lawyers practiced in segregated court- 
houses. There were separate drinking fountains and sepa- 
rate bathrooms,” Hatchett recalled in a 1984 Bar Jour- 
nal article. “I remember going into the DeLand 
courthouse for the first time and looking around for my 
client’s family. It was the first time that it dawned on 
me that black people—at that time, in that area—sat in 
a special mezzanine over the main courthouse.” 

hen Supreme Court Justice Leader J. Shaw, Jr., 
took the bar exam in 1960 at a Miami hotel, “the man- 
agement came around and said that we [African-Ameri- 
can] could all take the bar in this room [with white ap- 
plicants], but we would not be allowed to eat with the 
rest of them at the hotel. These kinds of things, you find 
it hard now to conceive of something like that happen- 
ing.” 

Shaw taught at the FAMU law school and later was 
an assistant public defender and then assistant state 
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attorney in Duval County, becoming chief of the capital 
crimes division. He went on to become an industrial re- 


lations judge (predecessor of judges of compensation 
claims) of the First District Court of Appeal and then 


the. Supreme Court. 
can remember instances when I did criminal prac- 
tice,” he said. “When officers would refer to African- 
Americans it was not unusual for the n-word to slip out. 
Unless the lawyer made an issue out of it, the judge was 
not inclined to do anything about it. Now if that hap- 
pened, I can’t conceive of any judge in the state of Florida 
not stopping the trial right in its tracks and letting the 
parties know that would not be tolerated.” 
In later years, racism took on a different form, Shaw 


said. He recalled conversations about attempts to find 
minority judicial candidates; whites would emphasize 
they supported the idea but “they had to find ‘qualified’ 
minorities. It’s laughable now that that would be an an- 
swer that anybody would think would be acceptable. 
There were very good lawyers, black lawyers, through- 
out the state and I don’t know what the extra qualifica- 
tion was to be a judge.” 

ormer Justice Gerald Kogan, who joined the Bar in 
1955, recalled that the court system was far different 
then, with a variety of municipal, county, and justice of 
the peace courts. “Justices of the peace had their own 
little fiefdoms,” he said. “You could practice in your own 
community through that JP court.” 
But while close to the community, that also meant 


many judges’ excesses went unchecked or were taken for 
granted. 

“We had one judge who, if an African-American ap- 
peared before him, called him by his first name,” Kogan 
said. “If it was a white defendant, the judge addressed 
him as Mr. So and So.” 

ne black defendant objected to the practice, and the 
judge told him he could call him by his last name and 
impose the maximum sentence, or he could call him by 
his first name and give him probation. “Today, they 
wouldn’t last five minutes on the bench,” Kogan said. 

“I remember one JP holding a preliminary hearing in 
a first degree murder case with a Mexican farmworker 
defendant, and he said to the guy, ‘Do you realize you’ve 
killed one of my constituents?’ The farmworker was ter- 
rified and had no idea of what he was talking about. The 
judge was making fun of him,” Kogan said. 

Ft. Lauderdale attorney W. George Allen was one of 
those who broke the barriers. Following the rulings in 
the Virgil Hawkins cases, he became the first African- 
American to attend and graduate from the public law 
school at the University of Florida. He graduated in 1962. 
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“It’s like a root canal— something 
you would not want to repeat,” he 
said. “But it wasn’t that bad, after 
getting there and digging in and let- 
ting everyone know ‘I’m here to com- 
pete.’ 

“We were all students there and 
scared to death. Some of the people 
were nice, some were not.” 

After graduation, he joined a Mi- 
ami practice and that became the 
only integrated law firm south of 
Washington, D.C. “It was very nice, 
except the pay wasn’t worth crap,” 
Allen recalled. “No one got offered a 
great deal of money at that time. 
They were giving you a chance to 
learn how to be a lawyer.” 

After six months, he became gen- 
eral counsel for a Ft. Lauderdale 
construction firm, and then a year 
later opened a practice with future 
federal judge and current U.S. Rep. 
Alcee Hastings, D-FL. 

“When I started practicing, some 
of the judges were reluctant to let 


threatened to sue that he and 
Hastings were allowed to join the 
Broward County Bar Association in 
1965. 

Florida was a “good ol’ boy” state, 


blacks come to the bar and some of 
them would outright discriminate— 
and make no bones about it—in 
terms of fees and appointments,” 
Allen said. 

In one divorce case he handled, 
the judge awarded him a $200 fee, 
using the argument “the colored 
can’t pay.” Allen contended, unsuc- 
cessfully, the judge should recog- 
nized the value of his work and let 
him worry about collecting the fee. 

Segregation was the policy of the 
local bars in both Dade and Broward 
counties and it wasn’t until Allen 


he said, but that cut both ways. “I've 
enjoyed my years as a member of the 
Bar and I’ve been helped by a lot of 
good old boys and good old girls,” 
Allen said. 

While things are much better 
now, Allen still sees problems, in- 
cluding getting African-American 
lawyers hired by large firms, and 
once there, getting significant cases 
and chances to make partner. “Some 
of the biggest law firms in Broward 
County don’t have any black part- 
ners,” he noted. “Many of the firms 
are still discriminating in terms of 
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making partner and giving them 
equal work. They will hire them, but 
not give them access to the best cli- 
ents.” 

vett Simmons, a former Bar 
Board of Governors member and 
president-elect of the National Bar 
Association, said the struggles still 
are not over. 

After a sharp spike in African- 
American enrollment in Florida’s 
law schools, the numbers have be- 
gun to decline in recent years, she 
said. And the NBA is concerned that 
efforts to raise the passing grade on 
the bar exam may have a dispropor- 
tionate effect on minorities. 

“In six months, we got the Ward 
Connerly [anti-affirmative action] 
initiative, we got the Governor’s 
One Florida executive order, we got 
the Florida Board of Bar Examin- 
ers raising their passage rate,” 
said Simmons, who attended seg- 
regated schools as a child. “I see 
us getting ready to fight for the 
same ground that it took us 30 
years to get to in the first place. 

“When I see our numbers are de- 
creasing [in law schools] instead of 
increasing, that frightens me. And 
when I see in a climate where that 
is happening we’re putting up 
more roadblocks, then I don’t see 
a good future for us, by design. 
That’s why we have to do some- 
thing about it.” O 
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Richard H. Hunt John T. Wiggington John M. Allison —_— William A. McRae, Jr. 
Miami Tallahassee Tampa Bartow 
1950 1951 1952 1953 | 
Horner C. Fisher Darrey A. Davis Donald K. Carroll 
West Palm Beach Miami Beach Jacksonville 
1953 1954 1955 | 
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J. Lance Lazonby Baya M. Harrison, Jr. 0. B. McEwan J. Lewis Hall 
Gainesville St. Petersburg Orlando Tallahassee 
1956 1957 1958 1959 
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| FLORIDA BAR PRESIDENTS | 
| 1960s 
| 
Clyde Atkins Charles B. Fulton Reginald L. Williams Delbridge L. Gibbs 
Miami West Palm Beach Miami Jacksonville 
1960 1961 1962 1963 
| 
| Chesterfield H. Smith Robert M. Ervin Fletcher G. Rush 
Lakeland Tallahassee Orlando 
1964 1965 1966 
| 
William P. Simmons, Jr. Marshall M. Criser Mark Hulsey, Jr. 
Miami Palm Beach Jacksonville 
1967 1968 1969 
j 
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ORIDA BAR PRESIDENTS 
1970s 


Burton Young John M. McCarty Wm.Reece Smith, Jr. Earl B. Hadlow 
N. Miami Beach Ft. Pierce Tampa Jacksonville 
1970 1971 1972 1973 


James A. Urban J. Rex Farrior, Jr. Edward J. Adkins 
Orlando Tampa Miami 
1974 1975 1976 


Russell Troutman Robert L. Floyd L. David Shear 
Winter Park Miami Tampa 
1977 1978 1979 
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FLORIDA BAR PRESIDENTS 
1980s 


Leonard H. Gilbert SamuelS. Smith James C. Rinaman, Jr. William O. E. Henry 
Tampa Miami Beach Jacksonville Lakeland 
1980 1981 1982 1983 


Gerald F. Richman Patrick G. Emmanuel Joseph Reiter 
Miami Pensacola West Palm Beach 
1984 1985 1986 
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Ray Ferrero, Jr. Rutledge R. Liles Stephen N. Zack 
Ft. Lauderdale Jacksonville Miami 
1987 1988 1989 


THE FLORIDA BAR JOURNAL/APRIL 2000 71 


— 
{ 
| 
} 
| 
| 
— 


“LORIDA BAR PRESIDENTS 
1990s 


James Fox Miller Benjamin H. Hill Ill Alan T. Dimond Patricia A. Seitz 
Hollywood Tampa Miami Miami 
1990 1991 1992 1993 


William F. Blews John A. DeVault Ill John W. Frost, Il 
St. Petersburg Jacksonville Bartow 
1994 1995 1996 


Edward R. Blumberg Howard C. Coker Edith G.Osman_ Herman J. Russomanno 
Miami Jacksonville Miami Miami 
1997 1998 1999 2000 
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Elder Law 


Total Return Trusts: Why Didn’t We Think of That? 


he total return trust is an 

idea whose time has 

come. With the arrival of 

the Prudent Investor 
Rule’ and the development of the 
modern portfolio theory,’ trustees 
now have great flexibility to invest 
aggressively and to improve the to- 
tal return for both income benefi- 
ciaries and remaindermen. 


Traditional Trusts 

Traditional trusts were known as 
income rule trusts. Under these 
trusts, the trustee held the princi- 
pal and distributed the income. 
There was inevitable conflict be- 
tween the income beneficiary who 
wanted trust assets invested to pro- 
duce the highest possible income 
and remainder beneficiaries who 
wanted trust assets invested for 
growth. The trustee has a duty of 
impartiality and the inevitable re- 
sult was that everyone was un- 
happy. 

Investment duties of trustees 
were defined by the Prudent Person 
Rule.* Under the Prudent Person 
Rule the trustee had a duty “to 
make such investments and only 
such investments as a prudent man 
would make of his own property 
having in view the preservation of 
the estate and the amount and regu- 
larity of the income to be derived.”* 
(Emphasis added) 


Total Return Trust 

Total return equals ordinary in- 
come plus capital appreciation. The 
total return trust is based on the 
Prudent Investor Rule and the di- 
minished distinction between in- 


by Thomas D. Begley, Jr. 


With the advent of 
the modern portfolio 
theory incorporated 

into the Prudent 

Investor Rule and 

particularly in 
today’s investment 
climate, clients are 
much better served. 


come and principal. 

© Prudent Investor Rule 

Under the rule the trustee is 
charged with investing trust assets 
“as a prudent investor would do 
given the purpose, terms, distribu- 
tion requirements and other cir- 
cumstances of the trust.” The Pru- 
dent Investor Rule has been 
adopted in most states. It is a de- 
fault rule. Under trust law, the 
terms of the trust instrument con- 
trol. State statutes governing trust 
investments apply only if the trust 
instrument fails to define the 
trustee’s investment duties. If there 
is no prudent investor statute in a 
given state, the drafter must design 
the trust to include prudent inves- 
tor standards. Conversely, if the 
state has a prudent investor stat- 
ute and the grantor does not want 
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to follow that statute, the drafter 
must design the trust so that the 
trustee’s investment duties are oth- 
erwise restricted. 

Interestingly, the rule applies 
only to trustees and to trusts and 
not to executors or personal repre- 
sentatives of decedents’ estates.® 

© Modern Portfolio Theory 

Value is a function of the total 
return that assets are anticipated 
to generate, and the risk that the 
actual return will fall short of the 
anticipated return. In a departure 
from Prudent Man Investment 
Standards, the risk analysis focuses 
on the entire portfolio, not on indi- 
vidual assets. 

¢ Distinction Between Income and 
Principal 

The traditional distinction be- 
tween income and principal is di- 
minished under modern portfolio 
theory. The focus under modern 
portfolio theory is on total return, 
including income and appreciation. 
The focus is on the total portfolio 
rather than on individual assets 
constituting the portfolio. The re- 
sult of this new approach is to di- 
minish the distinction between in- 
come and principal and to 
encourage total return investing 
and total return trusts. 

© Total Return Trust 

There are two types of total re- 
turn trusts. One is an annuity trust 
which pays a fixed amount per pe- 
riod without regard to income or 
principal. The other type of total 
return trust is a unitrust which 
pays a dollar amount per period 
equal to the total return of the trust 
without regard to income or princi- 


pal. The unitrust, therefore, pays a 
percentage of trust assets and 
unitrust payouts fluctuate with fluc- 
tuations in the value of unitrust as- 
sets. Most total return trusts tend 
to be unitrusts. 

For example, if a total return 
unitrust provides for payment of five 
percent of the trust assets to the life- 
time beneficiary and the trust is $1 
million, the annual distribution to 
the life beneficiary is $50,000. If the 
trust increases to $2 million, the 
annual distribution to the lifetime 
beneficiary will increase to 
$100,000. Conversely, if the trust 
assets decline to $800,000, the an- 
nual distribution to the lifetime ben- 
eficiary would be $40,000. 

In a total return annuity trust the 
payment might be fixed at $50,000. 
Assuming a $1 million trust, the 
annual distribution would be five 
percent. However, if the trust assets 
increased to $2 million, the annual 
distribution would remain at 
$50,000. If the value of the trust 
assets declined to $800,000, the an- 
nual distribution would remain at 
$50,000. 

Whether to select an annuity 
trust or a unitrust will depend on 
the relative needs of the lifetime 
beneficiary and the remaindermen. 


Investment Considerations 

¢ Asset Allocation 

The single most important factor 
in investment performance over 
time is asset allocation. Over the 
past 50 years the return on the Stan- 
dard and Poor 500 has been 13.5 
percent per annum. Over the same 
period of time the total return on 
long-term government bonds has 
been 5.9 percent, and treasury bills 
5.3 percent. During the same period 
of time the Consumer Price Index 
rose by four percent. At the present 
time the dividends from the stocks 
constituting the S & P 500 are ap- 
proximately 1.5 percent. 

¢ Current Returns 

In 1998 the percentage of assets 
which must be allocated to produce 
a five percent income stream was 
95.32 percent. A 50-50 mix of stocks 
and bonds would yield only 3.16 per- 
cent.’ Few trustees would agree to 


a 95.32 percent asset allocation in 
favor of fixed income securities if the 
trustee took seriously its duty of 
impartiality between the income 
beneficiary and the remainderman. 

¢ Trust Administration Cost 

In addition to the obvious consid- 
eration of income produced by fixed 
income securities as opposed to divi- 
dend payments from equities, there 
are a number of other considerations 
which impact the amount of income 
which will be available to distribute 
to the income beneficiary. These 
costs include trustees’ fees, which 
tend to be about 35 basis points on 
income and can go as high as 60 
basis points. Income taxes paid by 
the trust or by the beneficiary also 
influence the net return to the ben- 
eficiary. Trust tax rates are com- 
pressed so that it generally is ad- 
vantageous to have income taxes 
paid by the income beneficiary. 
Transaction costs also impact the 
amount of money which will be 
available for distribution to the in- 
come beneficiary. Some trustees are 


very active in portfolio management 
and can turn trust assets over at a 
rate of roughly 100 percent per year. 
Other trustees are less active and 
turnover may average five percent 
per year. The most passive manage- 
ment is by trustees who invest in 
index funds. Turnover rates affect 
the total transaction costs paid by 
the trust and capital gains taxes 
incurred by the trust. Effectively 
managed trusts tend to incur short- 
term capital gains while less ac- 
tively managed trusts tend to incur 
long-term capital gains or very little 
capital gains tax. 


Designing the Trust 

© Determining the Percent Payout 

A number of factors influence the 
establishment of the percentage 
payout in a total return trust. Most 
testators or grantors have a bias 
toward protecting the spouse. This 
argues in favor of a larger payout. 
The trust, by its nature, is designed 
to provide inflation protection for 
both income beneficiaries and re- 
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maindermen. Robert B. Wolf argues 
that the maximum distribution 
should be five percent.® 

e Reducing the Bumps 

If a total return unitrust is used, 
the income beneficiary may be sub- 
jected to fluctuations in payout 
based on fluctuations in the value 
of trust assets. In order to minimize 
this disruption to the income ben- 
eficiary, a trust can be designed to 
use a payout based on a three-year 
average of trust assets. This is 
known as “smoothing.” 

In order to satisfy the testator’s/ 
grantor’s bias toward protecting the 
spouse, the trustee can be given ad- 
ditional authority to increase the 
distribution using an ascertainable 
standard, such as an HEMS stan- 
dard (health, education, mainte- 
nance, and support). Alternatively, 
the trustee can be given authority 
to increase the percentage distribu- 
tion if circumstances warrant. For 
example, if a unitrust authorizes a 
trustee to make a maximum annual 
distribution of five percent, the 
trustee might be given standby au- 
thority to increase that distribution 
to eight percent if the situation dic- 
tates. 


Special Considerations 

© Q-Tip Trust 

There is a question as to whether 
a total return trust is appropriate 
in a Q-Tip situation. Federal law re- 
quires that all of the income of the 
Q-Tip trust be distributed to the 
spouse.® Under a total return trust 
it is theoretically possible that the 
percentage distribution would be 
less than accounting income. The 
solution would appear to be to re- 


Are you a lawyer con- 
cerned about what drink- 
ing or drugs is doing to 
your life? Are you a con- 
cerned partner, friend or 
family member? 


Call the Florida Lawyers 
Assistance, Inc. hotline at 
800/282-8981. 


quire that the trustee distribute the 
greater of accounting income or the 
designated percentage of total re- 
turn. 

e Trust Design Considerations 

A factor to consider in designing 
a total return trust is the life expect- 
ancy of the income beneficiary. Since 
one of the principal objectives in 
utilizing a total return trust is to 
protect against inflation and an- 
other objective is usually to provide 
for the spouse, the life expectancy 
of the income beneficiary may dic- 
tate the percentage of total return 
which will be paid to the lifetime 
beneficiary. A client’s tolerance for 
risk is also a consideration. Trust- 
ees must be aware that there is 
market risk and also inflation risk. 
Strategies that tend to reduce mar- 
ket risk tend to increase inflation 
risk. A client’s willingness to diver- 
sify is a major factor in some situa- 
tions. Often clients worked for a 
company which provided stock op- 
tions. The clients exercised these 
options and the company stock has 
performed extraordinarily well. 
They are reluctant to give up what 
for them has been a good thing in 
order to diversify. They have a 
strong bias toward retaining the 
original investment. Trustees 
should either obtain a strong writ- 
ten waiver of the duty to diversify 
or might even consider that the cli- 
ent purchase a hedge to minimize 
risk. 

© Delegation of Investment Au- 
thority 

Under the Prudent Investor Rule 
there is a requirement of skill. The 
rule contemplates that certain du- 
ties might require “knowledge and 
experience greater than that of an 
individual of ordinary intelligence, 
depending on the investment strat- 
egy to be employed.”"° In such situ- 
ations the trustee has a duty to ob- 
tain assistance. The restatement 
imposes standards of care that a 
trustee must observe in selecting 
and supervising agents and in de- 
termining the scope of delegation." 
While a trustee may engage an ad- 
visor such as a bank trust depart- 
ment, it can be argued that the 
trustee may not delegate the entire 
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investment function.'’? The trustee 
has a duty of due diligence to inves- 
tigate the proposed manager. A 
trustee who retains an investment 
advisor cannot increase the trustee’s 
fees to cover this additional expense. 


Conclusion 

With the advent of the modern 
portfolio theory incorporated into 
the Prudent Investor Rule and par- 
ticularly in today’s investment cli- 
mate, clients are much better served 
by total return trusts which encour- 
age trustees to invest for total re- 
turn rather than by traditional 
trusts which tie the trustee’s hands 
because of the quest for income at 
the expense of principal. Both life- 
time beneficiaries and remainder- 
men are better served by total re- 
turn investment strategies. U 
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Environmental and Land Use Law 


We Thought We Were Safe 
Federal Court Holds RCRA Preempts 
State Petroleum Cleanup Bar Statute 


by Robert D. Fingar and Sidney F. Ansbacher 


n the recent case of Boyes v. 
Shell Oil Products Company, 
2000 WL 3724 (11th Cir., Jan. 
4, 2000), the U. S. Court of Ap- 
peals for the 11th Circuit held that 
citizens have a right to sue to com- 
pel cleanup of petroleum contami- 
nation sites upon allegations that 
there is a violation of the Resource 
Conservation and Recovery Act 
(RCRA)! regulation or “imminent 
and substantial endangerment to 
public health or the environment.”” 
In reaching this conclusion, the 
court held that F.S. §376.308(5),* 
which purports to delay suits to 
compel cleanup of sites eligible for 
state restoration funding assis- 
tance, is preempted by the “citizen 
suit” provisions of the RCRA.‘ This 
article will examine the possible 
ramifications of this case and the 
prospects for its continued, and per- 
haps widespread, application. 
Some background is necessary to 
explain why state law contains any 
sort of defense against compelled 
cleanup in the first place. In 1986, 
as part of the State Underground 
Petroleum Environmental Re- 
sponse Action (SuperAct), the 
Florida Legislature created the 
Early Detection Incentive Pro- 
gram.° The EDI program was 
funded by the Inland Protection 
Trust Fund.* The purpose of the 
EDI program was to encourage de- 
tection, assessment, and 
remediation of petroleum contami- 
nation sites.’ Cleanup of “qualified 
sites” would be “without recourse” 
against the responsible party.® In 
other words, the EDI program could 
be termed an “amnesty” program 


While lenders, 
insurers, and other 
parties interested in 

real estate might 
face more 
uncertainty, Boyes 
should not present 
an apocalyptic 
result. 


with respect to cleanup costs. 

Under the EDI program, quali- 
fied sites could be cleaned up un- 
der a state cleanup option or under 
a reimbursement option.’ The most 
significant difference between the 
two options was that cleanup un- 
der the state cleanup option would 
occur in accordance with the site’s 
environmental priority ranking 
score.'° In contrast, under the reim- 
bursement option, the responsible 
party could perform cleanup as soon 
as possible, but would presumably 
have to await reimbursement until 
funds were available." 

In 1988, after the U.S. Environ- 
mental Protection Agency proposed 
rules to implement RCRA’s finan- 
cial responsibility requirements,” 
the legislature ended the EDI pro- 
gram and created what is now 


known as the Petroleum Liability 
and Restoration Insurance Pro- 
gram.'* PLIRP provided that “res- 
toration,” i.e., cleanup claims, 
would continue to be paid for from 
the IPTF, while claims for “third- 
party damages,” i.e., personal injury 
and property damage, would be cov- 
ered under premium-based insur- 
ance policies or through another 
form of financial responsibility ar- 
ranged by the tank owner or opera- 

Initially, PLIRP participants 
could participate in either the state 
cleanup or reimbursement option to 
manage restoration costs.” In 1992, 
the legislature took steps to trans- 
fer as many sites as possible into 
the reimbursement option.’* These 
changes increased the number of 
ongoing cleanups to the point 
where, in 1995, the legislature de- 
cided to end the reimbursement 
option, no longer allowing partici- 
pants to clean up sites and apply 
for reimbursement on a first-come, 
first-served basis."’ 

The reimbursement option was 
replaced by preapproved site 
cleanup procedures.'* These proce- 
dures provide that sites will gener- 
ally be funded for cleanup in accor- 
dance with their environmental 
priority ranking order.’ Conse- 
quently, low-ranked sites have to 
wait until they are funded for 
cleanup.” 

In recognition of the fact that the 
reimbursement option was termi- 
nated,”! the legislature enacted the 
defense in F.S. §376.308(5), which 
is at issue in the Boyes case. The 
defense: 1) preserves the rights of 
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third parties to sue for “personal 
injury” or “property damages”; 2) 
temporarily prohibits suits against 
program sites after March 29, 1995, 
for cleanup costs or to compel 
cleanup until the site is funded (at 
which point a cooperative program 
participant would have state 
cleanup funds available to satisfy 
the claim); and 3) tolls the statute 
of limitations.” 

According to the allegations in the 
Boyes’ complaint, filed in the Dis- 
trict Court for the Northern District 
of Florida, the Boyes’ two properties 
in Gainesville, Florida, are contami- 
nated by a “comingled plume” re- 
sulting from discharges at the de- 
fendants’ three respective gasoline 
stations.” All three discharges are 
qualified for the EDI program and 
none of the facilities were in opera- 
tion at the time the complaint was 
filed.“ 

The Boyes’ complaint included 
two counts under the “citizens suit” 
provision of RCRA.” The complaint 
also included five counts under state 
law: common law continuing tres- 
pass, common law continuing nui- 
sance, common law negligence, com- 
mon law strict liability, and strict 
liability under F.S. §376.313(3).” 
The two RCRA claims seek 
remediation of soil and groundwa- 
ter contamination, costs, and attor- 
neys’ fees.” The state law claims 
seek compensatory damages, costs, 
and attorneys’ fees under FS. 
§376.313.% 

The district court dismissed with- 
out prejudice the RCRA counts on 
grounds that it was abstaining from 
exercising its jurisdiction based on 
the Burford abstention doctrine or, 
alternatively, on the primary juris- 
diction doctrine.” The district court 
also declined to exercise supplemen- 
tal jurisdiction over the pendent 
state law claims and dismissed 
them without prejudice.*° The ab- 
stention and primary jurisdiction 
doctrines may be employed by courts 
when state court review is appropri- 
ate and complex issues of state 
policy are involved such as that the 
federal courts believe deference to 
the state courts is unwarranted be- 
cause of substantial public concern.*! 


On appeal, the 11th 
Circuit held that 
abstention under 
Burford and the 
primary jurisdiction 
doctrine is rarely 
appropriate when 
federal law preempts 
state law. 


On appeal, the 11th Circuit held 
that abstention under Burford and 
the primary jurisdiction doctrine is 
rarely appropriate when federal law 
preempts state law.* This placed 
squarely before the court the ques- 
tion of whether the RCRA “citizen 
suit” provision preempts the 
§376.308(5) defense. 

The 11th Circuit held that while 
theories of express preemption or 
field preemption were inapplicable, 
the doctrine of conflict preemption 
applied.** Conflict preemption oc- 
curs “where compliance with both 
federal and state regulations is a 
physical impossibility or where 
state law stands as an obstacle to 
the accomplishment and execution 
of the full purposes of Congress.** 
The test to decide whether conflict 
preemption occurs, the court held, 
is whether “the state law stands as 
an obstacle to the accomplishment 
of the full purposes and objectives 
of federal law.”* 

The court found that F.S. 
§376.308(5) prevented the Boyes 
from suing to seek the relief that 
they are seeking—cleanup of the 
contamination, and held that under 
the citizen suit provision of RCRA, 
they can seek this remedy and are 
entitled to bring their RCRA claims 
for remediation in federal court.** 

The procedural posture of Boyes 
raises the first question. A motion 
to dismiss under Fed. R. Civ. P. 
12(b) admits all well pled allega- 


78 THE FLORIDA BAR JOURNAL/APRIL 2000 


tions of the complaint. Therefore, 
the 11th Circuit accepted as true all 
of the Boyes’ allegations regarding 
the state program. Would the same 
result necessarily apply after discov- 
ery, under a Rule 56 motion for sum- 
mary judgment or after trial? The 
court indicated the problems of the 
program were fundamental, regard- 
less of the procedural posture, but 
one wonders if that would be so. 
Under a summary judgment motion 
or at trial, the defendants could 
present evidence of the alleged ad- 
equacy of the state cleanup program. 

The Boyes court noted that EPA 
approval of a state program should 
obviate any claim that Florida did 
not adequately regulate in accor- 
dance with RCRA.*’ The issue is 
more complex in Florida, whose 
complex UST program has never 
been formally approved by the EPA. 
This requires analysis of Florida’s 
program. 

F.S. §376.3071(5)(a) requires the 
Florida Department of Environmen- 
tal Protection to establish criteria 
for prioritizing cleanups of petro- 
leum contamination. Those criteria 
include, but are not limited to: 

1) The degree to which human 
health, safety, or welfare may be 
affected by exposure to the contami- 
nation; 

2) The size of the population or 
area affected by the contamination; 

3) The present and future uses of 
the affected aquifer or surface wa- 
ters, with particular consideration 
as to the probability that the con- 
tamination is substantially affect- 
ing, or will migrate to and substan- 
tially affect, a know public or private 
source of potable water; and 

4) The effect of the contamination 
on the environment. 

Section 376.3071(5)(a) further re- 
quires the FDEP to fund petroleum 
cleanup sites from the IPTF in ac- 
cordance with those criteria. 

The state priority system under 
Rule 62-771.300 implements 
§376.3071(5)(a) by establishing the 
priority criteria and scores for each 
criterion. The highest score (60 
points) is allocated to a site that 
presents a “fire/explosion hazard.” 
The rule also accords high scores to 
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sites that threaten uncontaminated 
drinking water supplies. Addition- 
ally, scores address the “migration 
potential” of a spill.* 

To the extent that the site 
prioritization might not ensure 
abatement of imminent endanger- 
ment, subsection (11) of r. 62- 
771.300 states: 


(11) Regardless of a site’s score, the De- 
partment may initiate emergency action 
for those sites that, in the judgment of 
the Department, are an imminent haz- 
ard to human health and safety or where 
failure to prevent migration of petroleum 
contamination would cause irreversible 
damage to the environment. 


While the determination of the 
Florida program’s adequacy under 
RCRA might not be as clear cut as 
it would be for an EPA approved 
program, discovery might justify 
renewal of defensive motions at 
summary or at trial. 

The Boyes decision leaves open a 
number of questions which may be 
addressed in future decisions or at 
the trial court level. For example, 
what impact will Boyes have on 
Florida’s Dry Cleaning Cleanup Pro- 
gram, which includes a defense pro- 
vision similar to F.S. §376.308(5) in 
§376.3078(3)? If EPA approves 
Florida’s storage tank regulatory 
program, would that allow Florida 
law to supplant the RCRA citizen 
suit provisions, a prospect dangled 
by the 11th Circuit?** Will the case 
law defining “imminent and sub- 


stantial endangerment” evolve to 
reflect federal acceptance of the use 
of risk-based corrective action as an 
alternative to active remediation?” 
Does Florida’s Petroleum Site Pri- 
ority Ranking Rule coupled with 
DEP’s ability to fund sites based on 
“factors that affect the risk of expo- 
sure to petroleum products’ chemi- 
cals of concern” equate to the RCRA 
“imminent and substantial endan- 
germent test” to create a factual is- 
sue to be resolved by trial courts? 
Does it create an exhaustion of rem- 
edies question? Is the delay in soil 
and groundwater assessment and 
site remediation contemplated by 
F.S. §376.308(5), a violation of rules 
promulgated for corrective action 
under RCRA?*! Will those granted 
amnesty for cleanup in EDI or in- 
sured against restoration claims in 
PLIRP act to compel the state to 
fund cleanup in the event of aRCRA 
claim? What effect will Boyes have 
on the ability to obtain insurance 
coverage, particularly on sites that 
have program-eligible contamina- 
tion? What effect will Boyes have on 
real estate transactions? 

The last two questions are the 
easiest to answer. Insurers and 
lenders thrive on certainty, or at 
least the ability to calculate their 
risks. Until January 4, 2000, when 
Boyes was decided, they relied on 
§376.308(5) to minimize their risks, 
and those of their clients. Now, how- 


ever, we might face a return to the 
atmosphere of fear that many insur- 
ers and lenders experienced when 
environmental regulations first ex- 
panded in the 1970s. Most institu- 
tions’ concerns abated with pollution 
insurance coverage, improved 
remediation technology, regulatory 
lender liability exemptions, and, 
simply put, an improved under- 
standing of environmental risks. 
Just as in the stock market, how- 
ever, a little uncertainty can have 
ripple effects. 

While lenders, insurers, and other 
parties interested in real estate 
might face more uncertainty, Boyes 
should not present an apocalyptic 
result. If Boyes remains good law, a 
plaintiff must still demonstrate that 
a petroleum release creates an “im- 
minent and substantial” endanger- 


_ment to human health and the en- 


vironment. Even if RCRA preempts 
the §376.308(5) bar, a site’s priority 
ranking score should provide strong 
evidence as to whether and to what 
extent imminent harm is threat- 
ened. The underwriting uncertainty 
is increased by case-by-case analy- 
sis, but most sophisticated parties 
already undertake environmental 
due diligence to better minimize 
that risk. Due to Boyes, they'll have 
to examine environmental assess- 
ments and operational audits that 
much more carefully. 

Another issue is how Boyes might 
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indirectly affect financial institu- 
tions that take title to protect their 
security interests, or that act in a 
fiduciary capacity. F.S. Subsection 
376.308(3) generally protects lend- 
ers as long as they do not cause or 
contribute to a petroleum discharge. 
The EPA passed a final rule with 
similar protections. Underground 
Storage Tanks—Lender Liability, 60 
Fed. Reg. 46, 692 (Sept. 7, 1995) 
(codified at several locations in 40 
CFR Parts 280 and 281). Therefore, 
it is less likely that a lender could 
directly face a Boyes scenario. 
What impact will Boyes have on 
the dry cleaning program? What are 
the answers to the other questions 
raised above? We will see. No mat- 
ter what, Boyes promises to have 
broad and avulsive effects. O 


1 42 U.S.C. §§6901 et seq. 

2 42 U.S.C. §6972(a)(1). 

3 “(5) Effective July 1, 1996, and oper- 
ating retroactively to March 29, 1995, 
notwithstanding any other provision of 
law, judgment, consent order, order, or 
ordinance, no person who owns or oper- 
ates a facility or who otherwise could be 
responsible for costs as a result of con- 
tamination eligible for restoration fund- 
ing from the Inland Protection Trust 
Fund shall be subject to administrative 
or judicial action, brought by or on be- 
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half of the state or any local government 
or any other person, to compel rehabili- 
tation in advance of commitment of res- 
toration funding in accordance with a 
site’s priority ranking pursuant to s. 
376.3071(5)(a) or to pay for the costs of 
rehabilitation of environmental contami- 
nation resulting from a discharge of pe- 
troleum products that is eligible for res- 
toration funding from the Inland 
Protection Trust Fund. For purposes of 
chapter 95, a cause of action to compel 
rehabilitation of environmental contami- 
nation at a facility resulting from a dis- 
charge of petroleum products that is eli- 
gible for restoration funding, or to 
compel payment of costs for environmen- 
tal contamination resulting from a dis- 
charge of petroleum products that is eli- 
gible for restoration funding, shall not 
accrue until restoration funding can be 
committed to the facility or environmen- 
tal contamination in accordance with the 
priority ranking. In the event of a new 
release, the facility operator shall be 
required to abate the source of the dis- 
charge. If free product is present, the 
operator shall notify the department, 
which may direct the removal of free 
product where prior approval of the 
scope of work and costs has been granted 
by the department. Nothing herein shall 
preclude any person from bringing civil 
action for damages or personal injury, 
not to include the cost of restoration or 
the compelling of restoration in advance 
of the state’s commitment of restoration 
funding in accordance with a site’s pri- 
ority ranking pursuant to s. 
376.307 1(5)(a). The Legislature’s intent 
in establishing the limitations in this 
subsection is to recognize that on March 
29, 1995, the Legislature enacted chap- 
ter 95-2, Laws of Florida.” 

* 2000 WL 3724, *1, citing 42 U.S.C. 
§6972(a). 

5 1986 Fla. Laws ch. 159. The EDI Pro- 
gram and the state cleanup option are 
described in Fa. Stat. §376.3071(9). The 
reimbursement option is described in 
Stat. §376.3071(12). 

Fra. Stat. §376.3071(3). 

7 Fra. Stat. §376.3071(9). 

Stat. §376.3071(9)(b). 

® See supra, Note 6. 

10 Stat. §376.3071(9)(b). The rank- 
ing score is determined pursuant to Ch. 
62-771, F.A.C. See Fra. Start. 
§376.3071(5)(a). 

Fa. Stat. §376.3071(12)(h). 

12 52 Fed. Reg. 12662 (April 17, 1987). 

13 Fia. Stat. §376.3072. 

Stat. §376.3072 (1989). 

16 See, e.g., Fua. Stat. §376.3071(12)(c) 
(Supp. 1992) 

7 1995 Fla. Laws ch. 2, codified in part 
at Fa. Stat. §376.30711. 

18 Fia. Stat. §376.30711. 

ae 

20 Information regarding the sites cur- 
rently funded for cleanup may be found 
on the DEP, Bureau of Petroleum Stor- 
age System’s site at 
www.dep.state.fl.us/dwm/bureaus/ 
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bpss.htm. An alternative which may be 
available to program eligible sites (ex- 
cept for sites eligible for the Petroleum 
Contamination Participation Program, 
Fia. Stat. §376.3071(13)) is the 
Preapproved Advanced Cleanup Pro- 
gram, Stat. §376.30713. 

21 Fra. Stat. §376.308(5) states that 
“(t]he Legislature’s intent in establish- 
ing the limitations in this subsection is 
to recognize that on March 29, 1995, the 
Legislature enacted Chapter 95-2, Laws 
of Florida.” 

22 Stat. §376.308(5). 

23 Boyes v. Shell Oil Products Company, 
Case No. 1:97 CV 1 MMP (complaint 
filed January 2, 1997). 

24 Td. 

25 Id. 42 U.S.C. §6972(a)(1)(a)) autho- 
rizes suits where there has been a viola- 
tion of a regulation adopted pursuant to 
RCRA. 42 U.S.C. (a)(1)(B) authorizes 
suits where “disposal of any solid or haz- 
ardous waste . .. may present an immi- 
nent and substantial endangerment to 
health or the environment.” 

26 See supra note 24. 

28 Id. The state law claims for personal 
injury and property damage are not af- 
fected by Fa. Stat. §376.308(5). 

29 See Boyes v. Shell Oil Products Com- 
pany, 2000 WL 3724 (11th Cir., Jan. 4, 
2000), citing Burford v. Sun Oil Co., 319 
U.S. 315 (1943). The primary jurisdic- 
tion doctrine relates more to a situation 
where the court believes it prudent to 
defer to an administrative agency with 
special expertise. See, e.g., U.S. v. West- 
ern Pac.R.R. Co., 362 U.S. 59 (1956). 

34 Td., citing Gade v. National Solid 
Wastes Mgmt. Ass’n. 505 U.S. 88, 98 
(1992). 

35 Td., at 2000 WL 3724 *4 

36 Td., at 2000 WL 3724 *6-7 

37 Boyes, 200 WL 3725 *5. But See, n. 
15. See also Aurora National Bank v. Tri 
Star Marketing, Inc., 955 F. Supp. 894 
(N.D. Ill. 1997)(federal district court had 
jurisdiction over gasoline cleanup suit, 
where state approved program exists). 

38 F_A.C.R. 62-771.300 (1)(a), (b) and (c). 

8° Boyes, 200 WL 3725 *5. But see n. 15. 

‘0 For a discussion on risk-based cor- 
rective action, see Wells, R. W., With- 
out “Rebecca” Cost-Effective Environ- 
mental Cleanup is an Oxymoron at 
Florida’s Petroleum Contamination 
Sites,” 70 Fia. B. J. 53 (Feb. 1996). 
Compare Paper Recycling, Inc. v. 
Amoco Oil Company, 856 F.Supp. 671 
(N.D. Ga. 1993) (fact that soil and 
groundwater cleanup may not have 
been required under state law is not 
dispositive) with Price v. U.S. Navy, 
818 F.Supp 1323 (S.D. Cal. 1992) 
(whether there is a population at risk 
and a pathway of exposure are relevant 
factors in determining “imminent and 
substantial endangerment”). 

41 See 40 C.F.R. 280, Subpart F. 


Trial Lawyers Forum 


Continued Revision of the Economic Loss Rule: 


Statutory Causes of Action Not Barred 
Comptech International, Inc. v. Milam Commerce Park, Ltd. 


ndoubtedly, no modern 

doctrine has been the 

subject of more debate, 

discussion, and commen- 
tary than the economic loss rule. 
The Florida Bar Journal alone has 
published numerous articles on this 
subject.' The ELR has often been 
applied in ways that delighted de- 
fendants and bewildered plaintiffs. 
Recently, however, the Florida Su- 
preme Court expressly sought to 
provide order and reason to a doc- 
trine that many perceive to be out 
of control. 

The first such pronouncement 
came earlier this year in Moransais 
v. Heathman, 744 So. 2d 973 (Fla. 
1999). In Moransais, the Florida 
Supreme Court expressed concerns 
over the expansion of the ELR be- 
yond the product liability context. 
The Florida Supreme Court held 
that the ELR does not bar tort 
claims against professionals. The 
court continued its tailoring of the 
ELR in Comptech Int’l., Inc. v. 
Milam Commerce Park, Ltd., 1999 
WL 983857 (Fla. 1999). The 
Comptech decision further curtails 
the application of the ELR by pro- 
hibiting its application to statutory 
causes of action. Comptech also fur- 
ther defines the general principles 
of the ELR and the “other property” 
exception. This article discusses the 
Comptech case and its implications. 


The Facts of Comptech 
Comptech leased warehouse 
space from Milam.’ The parties en- 
tered into a renewal lease that in- 
cluded an obligation for Milam to 
renovate and expand the leased 
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taken tremendous 
steps to restore the 
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traditional 
application. 


space. Milam failed to obtain proper 
permits and its construction con- 
tractor performed the work in a 
manner that violated the building 
code.‘ As a result of the foregoing, 
computers that Comptech stored in 
the space were damaged. Comptech 
sued Milam for, inter alia, “negli- 
gent selection of a contractor,” 
“negligent construction,” and “vio- 
lation of section 553.84.”° Comptech, 
1999 WL 983857 at *3. The Third 
District Court of Appeal held that 
by virtue of the lease agreement, 
Comptech’s claims were barred by 
the economic loss rule and its rem- 
edy, if any, was in contract. 
Comptech was accepted by the 
Florida Supreme Court under con- 
flict jurisdiction with Stallings v. 
Kenney Elec., Inc., 710 So. 2d 195 
(Fla. 5th DCA 1998). In Stallings, 


homeowners brought suit, also un- 
der F.S. §553.84, against an elec- 
trical subcontractor contending the 
contractor’s wiring work, which vio- 
lated applicable codes, caused a fire. 
The Fifth District Court of Appeal 
held that such claims were not 
barred by the ELR. 


The Rule Prior to 
Moransais and Comptech 

In order to understand the recent 
changes to the ELR a review of its 
previous application is essential. 
Prior to Moransais and Comptech 
the ELR had taken three basic 
forms. They were well described by 
Judge Altenbernd in Woodson v. 
Martin, 663 So. 2d 1327 (Fla. 2d 
DCA 1995), quashed, 685 So. 2d 
1240 (Fla. 1996): 


First, there is the products liability eco- 
nomic loss rule: If the defendant’s prod- 
uct physically damages only itself, caus- 
ing additional economic loss, no recovery 
is permitted in “tort.” 


* 


Second, there is the contract economic 
loss rule: If the parties have entered into 
a contract, the obligations of the con- 
tract cannot be relied upon to establish 
a cause of action in tort for the recovery 
of purely economic damages. This rule 
is best exemplified by AFM Corp. v. 
Southern Bell Telephone & Telegraph 
Co., 515 So. 2d 180 (Fla. 1987). If the 
plaintiff sues in negligence under these 
circumstances, the standard of care al- 
leged must be based upon some broader 
societal interest and not merely on the 
obligations between the parties estab- 
lished in their contract. There must be 
a separate, “independent tort.” Jd. at 
181. 


** * 


Finally, there is the negligence economic 
loss rule: Common law negligence will 
not be expanded to protect economic in- 
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terests in the absence of personal injury 
or property damage unless the judiciary 
is convinced that a strong public policy 
requires an expansion of the common 
law to protect specific economic inter- 
ests. 


Id. at 1331 (Altenbernd, J., dissent- 
ing). 

The product liability ELR is the 
origin of the doctrine.‘ It is justified 
by reasoning that where a product 
fails and damages only itself, com- 
mercial parties are free to bargain 
for warranty protection. 

It is the second form of the ELR 
that has often been implicated with 
regard to statutory causes of action. 
The proponent of the ELR argues 
that because the parties have a con- 
tract, the only remedy that may be 
found is in the contract. Prior to 
Comptech the district courts ap- 
proached the question of how the 
ELR interacts with statutorily cre- 
ated causes of action with varied 
reasoning. Some courts attempted to 
apply the court’s holding in HTP, 
Ltd. v. Lineas Aereas Costarricenses, 
S.A., 685 So. 2d 1238 (Fla. 1996), 
which concluded fraudulent induce- 
ment claims were not barred by the 
ELR because the fraud constituted 
an independent tort. Thus, the ELR 
was applied where the statutory 
cause of action could be described as 
a “statutory tort” and the action was 
based upon the same elements as 
the breach of contract.’ Other courts 
simply applied the ELR to bar statu- 
tory causes of action if such claims 
were not “independent of the breach 
of contract.”* Other courts refused 
to apply the ELR to statutory causes 
of action.’ 

The third form of the ELR is per- 
haps the most amorphous. In the 
past it was often applied to bar tort 
claims against professionals."° 


Statutory Causes of Action 
Not Barred by the Rule 

The Florida Supreme Court’s 
opinion in Comptech first addresses 
the issue of how the ELR interacts 
with statutory causes of action. The 
court, without difficulty, concludes 
that “the economic loss rule does not 
bar statutory causes of action.”'! The 
court reasons “that the Legislature 
has the authority to enact laws cre- 


It is an open 
question whether the 
existence of a 
contract between the 
parties has any 
significance. The 
answer is probably 
yes, but only in limited 
circumstances. 


ating causes of action. If the courts 
limit or abrogate such legislative 
enactments through judicial poli- 
cies, separation of powers issues are 
created, and that tension must be 
resolved in favor of the Legislature’s 
right to act in this area.”’* The 
Comptech court cites with approval 
four cases following this reasoning." 

The court’s holding is consistent 
with the well established body of law 
concerning the role of the judiciary 
in applying legislative enactments. 
Courts have long limited their role 
to the interpretation of statutes and 
application of the legislature’s in- 
tent.'* Accordingly, courts have re- 
fused to substitute their view for 
that of the legislature so as to ad- 
here to the intent of the legislature.’ 


Effect of a Contract 
on Statutory Claims 

After Comptech, it is an open 
question whether the existence of a 
contract between the parties has 
any significance. The answer is 
probably yes, but only in limited cir- 
cumstances. The existence of a con- 
tract potentially bears on two issues 
relating primarily to statutory civil 
theft claims. First, it could be rel- 
evant to whether the elements of the 
statutory cause of action are satis- 
fied; and second, it could be relevant 
to whether the legislature intended 
for the statutory cause of action to 
exist where the parties have a con- 
tract. 
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An example of the significance of 
the first issue is presented by Rosen 
v. Marlin, 486 So. 2d 623 (Fla. 3d 
DCA 1986). In Rosen, the effect of a 
contract between the parties on a 
civil theft claim was considered be- 
fore the ELR was commonly applied 
in Florida. In essence, the Rosen 
court concluded that the require- 
ments of the civil theft statute were 
not satisfied where a genuine dis- 
pute existed regarding the amount 
owed under a contract. The exist- 
ence of the contract defined the dis- 
pute and the parties’ relationship. 
Thus, the requirement of the know- 
ing use of the property of another 
was not satisfied where the matter 
concerns disputed funds (under a 
contract) rather than specifically 
identifiable funds.'* 

It is understandable how this in- 
terpretation of the statute later be- 
came described as the application of 
the ELR." This application is no 
longer permissible because 
Comptech prohibits the application 
of the ELR to statutory causes of 
action. Nevertheless, that does not 
mean that every breach of contract 
claim is now a statutory civil theft. 
Courts will continue to perform their 
traditional role of interpreting leg- 
islative intent and ensuring the re- 
quirements of statutory causes of 
action are satisfied. Thus, in the 
wake of Comptech, courts will sim- 
ply analyze whether the require- 
ments of a given statutory action are 
met under the circumstances pre- 
sented. 

Accordingly, the second issue 
probably will not be implicated ab- 
sent an expression by the legislature 
that a contract between the parties 
has significance. The court in 
Comptech quoted with approval 
Facchina v. Mutual Benefits Corp., 
735 So. 2d 499 (Fla. 4th DCA 1999), 
in which the Fourth District rea- 
soned that the legislature’s use of 
the terms “any person” and “any loss 
of injury,” evidenced the intent not 
to apply any judicial limitations on 
the statutory cause of action.'* Thus, 
absent a legislative expression that 
a statutory action does not apply to 
contracting parties, the statutory 
action should be available if its ele- 


| 


ments are satisfied. 


“Other Property” Exception 
Redefined by Comptech 

The Florida Supreme Court went 
much further than resolving the in- 
applicability of the ELR to statutory 
causes of action in Comptech. As in 
Moransais, the court reiterated that 
the ELR has been applied “well be- 
yond [the Court’s] original intent.””” 
The court sought to restore some 
order to the ELR by examining the 
origins of the ELR and the applica- 
tion of the “other property” excep- 
tion to non-product liability cases. 

The court explained that the ELR 
originates from the products liabil- 
ity context.” The policy justification 
for the ELR is that where a product 
malfunctions and damages only it- 
self the purchaser is not in need of 
the special protections provided by 
tort law.”’ The purchaser is free to 
bargain for warranty protection or 
lack thereof. On the other hand, 
where the product causes personal 
injury or damages “other property” 
the policy supports tort liability. 
This forms the basis for the “other 
property” exception. 

The Comptech court expressed 

reservations about the application 
of the ELR outside the product li- 
ability context: 
Had the courts adhered to these require- 
ments (a product, the product damag- 
ing itself, and economic losses), the con- 
fusion that has abounded in this area of 
the law would have been minimized. 
[Although] the economic loss rule has 
some genuine, albeit limited, value in 
tort and contract law [it] cannot be used 
as a barrier to legitimate causes of ac- 
tion whether they be statutory or com- 
mon law.”” 

The Comptech court then ad- 
dressed Comptech’s argument, re- 
jected by the district court, that the 
damaged computers were other 
property. Consistent with the court’s 
reasoning that the ELR had been 
expanded beyond its logical bounds, 
it reasoned that the “other property” 
exception “is not truly applicable to 
a situation . . . where the subject of 
the contract is a service.”** The court 
held that to the extent that “the 
warehouse is the object of the con- 
tract, the computers in the ware- 
house are indeed ‘other property.” 


It appears that the rule for service 
contracts is that other property con- 
stitutes property that is not the “ob- 
ject” of the contract. The effect of this 
apparent expansion of the other 
property exception is discussed in 
more detail below. 


Future of the 
Economic Loss Rule 

Plainly, any application of the 
ELR outside of product liability 
cases is suspect. Moransais virtually 
eliminated application of the ELR 
in its third form relating to profes- 
sional liability. Comptech has elimi- 
nated application of the ELR to 
statutory causes of action. In addi- 
tion, Comptech limits application of 
the ELR to service contracts through 
an expansive view of the other prop- 
erty exception. The open questions 
are what is the effect of this view of 
the other property exception and are 
further revisions of the ELR in the 
future. 

This analysis begins with an ex- 
amination of the court’s current for- 
mulation of the “other property” ex- 
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ception to service contracts. As dis- 
cussed above, damage to items other 
than the “object” of the service con- 
tract are “other property.” This rule 
probably is more easily described 
than applied. For example, consider 
the situation where a consumer con- 
tracts for the replacement of an au- 
tomobile radiator. Damage to per- 
sonal property within the car is 
certainly other property under 
Comptech; however, what if the car 
is scratched while at the shop? The 
application of the other property 
exception depends on whether the 
object of the contract is defined as 
the radiator or the entire automo- 
bile. Comptech instructs that the 
object of the contract is the radia- 
tor, and, thus, the ELR does not bar 
this claim.” 

This does not mean that tort re- 
covery will be automatically avail- 
able for the scratched car. Some 
boundary between tort and contract 
law is necessary. Otherwise, virtu- 
ally every suit would be for negli- 
gent performance of contract and all 
certainty would be eliminated in the 
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commercial context. 

The common law defined the 
boundary between tort and contract 
long before the ELR was embraced 
in Florida. This body of law arises 
from the situation where the plain- 
tiff seeks to assert tort damages or 
tort theories arising from a breach 
of contract. Courts addressed this 
issue in terms of tort duty. Simply 
stated, courts required some duty in 
tort that was more than a duty to 
perform under the contract.” This 
duty might be not to cause personal 
injury through the want of reason- 
able care. In Comptech, it appears 
that the tort claims were not barred 
because §553.84 creates a statutory 
duty. 

When the Florida Supreme Court 
first applied the ELR to service con- 
tracts inAFM Corp. v. Southern Bell 
Tel. & Tel. Co., 515 So. 2d 180 (Fla. 
1987), it mixed the foregoing analy- 
sis with the ELR. In AFM, the plain- 
tiff contracted for a commercial tele- 
phone listing and call forwarding 
services. The defendant listed the 
wrong number and its call forward- 
ing service did not function properly. 
To recover its lost business profits, 
the plaintiff chose to proceed on a 
negligence theory alone. The court 
reasoned the defendant owed the 
plaintiff no duty and that the 
plaintiffs claim was barred by the 
ELR because it sought purely eco- 
nomic damages. 

The court is now obviously dissat- 
isfied with this confusing doctrine, 
but not with the existence of a nec- 
essary boundary between tort and 
contract remedies. The court ex- 
presses this view of AFM in 
Moransais: “While we continue to 
believe that the outcome of [AFM] 
is sound we may have been unnec- 
essarily over-expansive in our reli- 
ance on the economic loss rule as 
opposed to fundamental contractual 
principles.””’ The court repeated the 
foregoing in Comptech.” 

Reading the court’s dissatisfaction 
with application of the ELR beyond 
the product liability context leads 
one to question why it did not sim- 
ply limit the ELR to product cases 
rather than engage in an extensive 
analysis of the other property excep- 


tion. Justice Wells’ concurrence in 
Comptech suggests that the court 
should have so held. He states: “I 
would expressly state that [the 
ELR’s] application is limited to 
product claims and would recede 
from AFM Corp. v. Southern Bell 
Telephone & Telegraph Co., 515 So. 
2d 180 (Fla. 1987).”° 

There are two interrelated con- 
cerns with receding from AFM. 
First, as discussed above, some 
boundary between tort and contract 
is necessary. Second, traditional 
notions of standing mandate that 
legal doctrine be developed in the 
context of a factual controversy that 
presents the issue.*® Comptech did 
not present a concrete factual oppor- 
tunity to adequately define the 
boundaries between tort law and 
contract law in the nonproduct set- 
ting. Without an opportunity to dis- 
cuss the “fundamental” principles 
referred to in Moransais and 
Comptech, the court probably would 
have created confusion rather than 
clear law. 

It seems reasonable to conclude 
that when presented with the appro- 
priate case, the Florida Supreme 
Court may indeed recede from AFM 
and return to traditional principles 
of law to define the boundaries be- 
tween tort and contract for non- 
product- liability cases. In many 
cases the result might be the same; 
however, it would be based on sound 
reasoning through the analysis of 
whether a tort duty exists rather 
than a mechanical application of the 
ELR.*! 

An example of how this analysis 
might occur is presented in Palau 
Int'l Traders, Inc. v. Narcam Air- 
craft, Inc., 653 So. 2d 412 (Fla. 3d 
DCA 1995). In Palau, the buyer of 
an airplane sued a mechanic, with 
whom it was not in privity, for neg- 
ligent repairs and inspection occur- 
ring prior to the sale. The majority 
focused on the nature of the buyer’s 
damages—economic damages only 
for an unfit airplane—to conclude 
that claims were barred by the ELR. 
Judge Cope concurred with the re- 
sult only. Jd. at 418. He focused on 
whether the mechanic owed the 
buyer any duty, rather than on the 
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type of damages sought. Jd. The type 
of analysis undertaken by Judge 
Cope appears consistent with the 
traditional doctrine that the Florida 
Supreme Court might adopt in lieu 
of applying the ELR to service con- 
tracts. 

Florida’s Supreme Court has 
taken tremendous steps to restore 
the ELR to its logical and traditional 
application. Comptech has made 
clear that the ELR does not apply 
to statutory causes of action. In ad- 
dition, the other property exception 
appears to have been greatly ex- 
panded with regard to service con- 
tracts. It also appears that further 
revision of the application of the 
ELR to service contracts—and the 
boundary between tort and contract— 
can be expected in the future. O 


1 See Nancy C. Wear, Planning Ahead: 
Some Tips for the Complaint Drafter 
Dealing with the Economic Loss Rule, 73 
Fia. B.J. 57 (May 1999); Theresa 
Montalbano Bennett, Lies and Broken 
Promises: Fraud and the Economic Loss 
Rule After Woodson v. Martin, 70 Fta. 
B.J. 46 (May 1996); Paul J. Schwiep, The 
Economic Loss Rule Outbreak: The Mon- 
ster that Ate Commercial Torts, 69 Fa. 
B.J. 34 (Nov. 1995); Daniel M. Bachi and 
Brad D. Rockenbach, The Practical Limi- 
tations of the Economic Loss Rule, 69 
Fia. B.J. 89 (Nov. 1995); Lynn E. 
Wagner and Richard A. Solomon, Finally 
a Concrete Decision: The Supreme Court 
of Florida Ends the Confusion Surround- 
ing the Economic Loss Doctrine, 68 Fa. 
B.J. 46 (May 1994); Matthew S. Steffey, 
Florida’s Economic Loss Rule: A Criti- 
cal Look at the Cases, 64 Fia. B.J. 19 
(May 1990). 

?For a thorough discussion of 
Moransais, see Steven B. Lesser, Chip- 
ping Away at the Economic Loss Rule, 
73 Fia. B.J. 22 (Oct. 1999). 

3 Comptech, 1999 WL 983857 at *3. 

* Comptech Int’l., Inc. v. Milam Com- 
merce Park, Ltd., 711 So. 2d 1255, 1264 
(Fla. 3d D.C.A. 1998) (Cope J., dissent- 
ing). 

5 Fia. Stat. §553.84 (1995) provides: 
“Notwithstanding any other remedies 
available, any person or party, in an in- 
dividual capacity or on behalf of a class 
of persons or parties, damaged as a re- 
sult of a violation of this part or the State 
Minimum Building Codes, has a cause 
of action in any court of competent ju- 
risdiction against the person or party 
who committed the violation.” 

6 Florida Power & Light Co. v. 
Westinghouse Elec. Corp., 510 So. 2d 899 
(Fla. 1987) (where generator failed and 
damaged only itself, tort claims barred 


: 


by the economic loss rule). 

7 See, e.g., Sarkis v. Pafford Oil Co., 
Inc., 697 So. 2d 524, 527 (Fla. 1st D.C.A. 
1997) (civil theft and civil racketeering 
claims barred by ELR). 

8 See, e.g., Moore Business Forms, Inc. 
v. Iberoamerican Electronics, S.R.L., 698 
So. 2d 611, 613 (Fla. 3d D.C.A. 1997). 

® See, e.g., Delgado v. J.W. Courtesy 
Pontiac GMC-Truck, Inc., 693 So. 2d 602 
(Fla. 2d D.C.A. 1997) (ELR not appli- 
cable to action brought under the Florida 
Deceptive and Unfair Trade Practices 
Act). 

10 See Moransais v. Heathman, 24 Fla. 
L. Weekly S308 (Fla. July 1, 1999) (re- 
viewing application of the ELR to tort 
claims against professionals). 

"| Comptech, 1999 WL 983857 at *8. 

ot 

18 Facchina v. Mutual Benefits Corp., 
735 So. 2d 499 (Fla. 4th D.C.A. 1999) 
(ELR does not bar claims for unautho- 
rized publication under Stat. 
§540.08); Delgado v. J.W. Courtesy 
Pontiac GC-Truck, Inc., 693 So. 2d 602 
(Fla. 2d D.C.A. 1997) (claims under De- 
ceptive and Unfair Trade Practices Act 
not barred by the ELR); Rubio v. State 
Farm Fire & Cas. Co., 662 So. 2d 956 
(Fla. 3d D.C.A. 1995) (insured’s bad faith 
action under Fia. Star. §624.155 not 
barred by the ELR). 

4 See Citizens of the State of Fla. v. 
Public Serv. Comm’n, 435 So. 2d 784 
(Fla. 1983) (“[w]here the words of a stat- 
ute are clear and unambiguous, judicial 
interpretation is not appropriate to dis- 
place the expressed intent.”) 

15 See In re Investigation of Circuit 
Judge of Eleventh Judicial Circuit of 
Fla., 93 So. 2d 601 (Fla. 1957) (the 
Judiciary’s function is “to interpret law 
as given ... by the Legislature [and it is 
not] permitted to substitute” its view of 
what the law should be); Karell v. Mi- 
ami Airport Hilton /Miami Hilton Corp., 
668 So. 2d 227 (Fla. 1st D.C.A. 1996) 


(court’s task is to interpret and apply 
statute as written). 

'6 Stat. §812.014(1) provides: “(1) 
Any person commits theft if he or she 
knowingly obtains or uses, or endeavors 
to obtain or to use, the property of an- 
other with intent to, either temporarily 
or permanently: (a) Deprive the other 
person of a right to the property or a 
benefit from the property. (b) Appropri- 
ate the property to his or her own use or 
to use of any person not entitled to the 
use of the property.” See also Sanchez v. 
Enchinas, 627 So. 2d 489 (Fla. 3d D.C.A. 
1993) (contractual dispute over funds 
negates wrongful intent necessary to 
maintain statutory civil theft claim); 
Gambolati v. Sarkisian, 622 So. 2d 47 
(Fla. 4th D.C.A. 1993) (accord). 

1” Sarkis v. Pafford Oil Co., Inc., 697 
So. 2d 524, 527 (Fla. 1st D.C.A. 1997) 
(civil theft claim barred by ELR unless 
facts allege action “independent” of 
breach of contract). 

18 Comptech, 1999 WL 983857 at *3. 

19 Comptech, 1999 WL 983857 at *5. 

20 Td. at *8-11. 

at'*11. 

at *7. 

°° Note that the application of the other 
property exception to products cases is 
set forth in Casa Clara Condominium 
Ass’n v. Charley Toppino & Sons, Inc., 
620 So. 2d 1244 (Fla. 1993). Casa Clara 
held that the other property must be 
defined in terms of the product pur- 
chased by the plaintiff rather than the 
product sold by the defendant. Thus, 
damage to an entire home purchased by 
the plaintiff from defective concrete sold 
by the defendant would not qualify as 
other property damage. 

26 See, e.g., Weimar v. Yacht Club Point 
Estates, 223 So. 2d 100, 103 (Fla. 1969); 
Masciarelli v. Maco Supply Corp., 224 
So. 2d 329 (Fla.1969); Griffith v. Sham- 


rock Village, Inc., 94 So. 2d 854 
(Fla.1957). 

27 Moransais, 24 Fla. L. Weekly at S311. 

28 Comptech, 1999 WL 983857 at *12. 

Id. at *18. 

3° Department of Revenue v. Kuhnlein, 
646 So. 2d 717, 720-21 (Fla. 1994) (case 
must present a controverted issue; 
courts may not render advisory opin- 
ions). 

31 For example, the application of the 
ELR in at least one case, McDonough 
Equip. Corp. v. Sunset Amoco West, Inc., 
669 So. 2d 300 (Fla. 3d D.C.A. 1996) is 
implicitly overruled by Comptech. In 
McDonough the defendant was hired to 
replace underground gasoline piping and 
tanks with updated equipment. The de- 
fendant struck a gasoline pipeline con- 
taminating the surrounding service sta- 
tion property. The court relied on AFM 
to conclude that the ELR barred the 
plaintiff’s tort claims. Plainly, under 
Comptech the tanks and piping are the 
object of the contract and the surround- 
ing site is other property. Thus, the 
claims would not be barred by the ELR. 
Nevertheless, the issue of whether the 
defendant owed the plaintiff any duty 
remains. 
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Tax Law 


Estate of Simplot: The Tax Court Applies 
a Significant Premium to Voting Privileges 


ransferring minority 

stock positions and lim- 

ited partnership inter- 

ests to obtain valuation 
discounts has always been an estate 
and gift tax reduction technique. 
Naturally, the Internal Revenue 
Service and taxpayers have argued 
over the valuation of interests in 
closely held corporations and part- 
nerships. Fortunately, the courts 
have consistently held that a minor- 
ity discount should be applied to the 
transfer of noncontrolling blocks of 
stock in closely held corporations.’ 
While most of the valuation cases 
have addressed the minority inter- 
est discount, a recent Tax Court 
case, Estate of Richard R. Simplot 
v. Commissioner, 12 T.C. 13 (1999), 
has applied a “premium” on the 
transfer of a minority block of vot- 
ing stock. In addition, the court held 
that the premium on such stock 
should be applied as a percentage 
of the entire equity value of the com- 
pany, as opposed to a percentage of 
the value of the shares of stock 
whose value was at issue. Even 
more disturbing was the Tax 
Court’s statement, in dicta, that the 
premium for a controlling interest 
in voting stock would be “substan- 
tially greater” than the premium 
applied to a noncontrolling interest. 
This article discusses the “pre- 
mium” applied in Simplot® and the 
ramifications that the decision 
could have on estate and gift tax 
reduction strategies involving 
closely held corporations and fam- 
ily limited partnerships.* While the 
case is on appeal to the Ninth Cir- 
cuit Court of Appeals, practitioners 


by David Pratt and Elaine M. Bucher 


This article 
discusses Simplot 
and the ramifications 
that it could have on 
estate and gift tax 
reduction strategies 
involving closely 
held corporations 
and family limited 
partnerships. 


must be mindful of the decision. 


Facts of Simplot 

Richard R. Simplot was the son 
of the founder of J.R. Simplot Co. 
(the "company”), a privately held 
major frozen food processing and 
agribusiness chemical company. At 
the time of his death, Mr. Simplot 
owned 18 of the 76.445 outstand- 
ing class A voting shares (approxi- 
mately 23.55 percent) and 
3,942.048 of the 141,288.584 out- 
standing class B nonvoting shares 
(approximately 2.79 percent) in the 
company. The remainder of the vot- 
ing shares were owned by Mr. 
Simplot’s three siblings; the re- 
mainder of the nonvoting shares 
were owned by other Simplot fam- 
ily members, including Mr. 
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Simplot’s siblings, and the 
company’s ESOP. 

With the exception of the voting 
rights attached to the class A 
shares, the two classes of stock were 
substantially similar. Each class 
had an equal right to receive the 
same dividends (without prefer- 
ence), but the class B shares had a 
liquidation preference and the class 
A shareholders had a right of first 
refusal on the sale of any class A 
shares. On Mr. Simplot’s federal 
estate tax return, each of the class 
A voting shares and class B nonvot- 
ing shares were valued at $2,650.‘ 
The IRS issued a notice of defi- 
ciency, in which it determined the 
fair market value of each class A 
voting share to be $801,994.83 and 
the fair market value of each class 
B nonvoting share to be $3,585.50. 


Estate’s Position 

The estate’s position was that the 
class A voting shares should have 
the same value as the class B non- 
voting shares. The estate argued 
that the class A voting shares and 
the class B nonvoting shares were 
“functionally equivalent” because 
neither Mr. Simplot’s minority 
block of voting shares nor his mi- 
nority block of nonvoting shares 
could result in the power to control 
the company.® Thus, the voting 
shares could not be entitled to a 
premium for voting privileges. The 
estate further asserted that any el- 
ement of control that attached to 
the class A voting shares was ne- 
gated by the restriction on the 
transferability of the class A voting 
shares, coupled with the liquidation 
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preference attached to the class B 
nonvoting shares. 


IRS’ Position 

The IRS contended that a pre- 
mium should be applied to the class 
A voting shares and that “because 
of the disparate ratio (or skewed dis- 
tribution) between the number of 
shares of voting stock outstanding 
and the number of shares of nonvot- 
ing stock outstanding (1 to 1,848), 
the premium should be expressed as 
a percentage of (or in relation to) the 
equity value of [the company].”° One 
IRS expert indicated that an appro- 
priate premium for the class A vot- 
ing shares would be 10 percent of the 
total equity value of the company; a 
second expert suggested that an ap- 
propriate premium for such shares 
would be three to seven percent of the 
total equity value of the company. 


Tax Court’s Opinion 

The Tax Court agreed with the 
IRS that a premium should be ap- 
plied to the class A voting shares and 
that the premium should be ex- 
pressed in terms of a percentage of 
the total equity value of the com- 
pany. From the outset, the court 
emphasized that it was “not valu- 
ing the premium for controlling vot- 
ing power, but rather the premium 
for voting rights. The premium for 
controlling voting power would be 
substantially greater than the pre- 
mium [determined] for voting 
rights.”’ Furthermore, the court ac- 
knowledged that its choice in adopt- 
ing the IRS’ valuation methodology 
was based on the unique facts and 
circumstances of the case; that is, in 
particular, the ratio of voting shares 
to nonvoting shares (1 to 1,848). 

In determining that a premium 
should be applied to the class A vot- 
ing shares and that the premium 
should be expressed in terms of a 
percentage of the total equity value 
of the company, the court reasoned 
as follows: 

[T]he class A shares are more valuable 
than the class B shares because of the 
former’s inherent potential for influence 
and control of the Company. And be- 
cause of the Company’s size and re- 


sources, having a voice (even though not 
a controlling voice) in the Company is 


valuable .... We agree with [the IRS’] 
experts that through ownership of 
decedent’s voting shares, a hypothetical 
buyer would gain access to the “inner 
circle” of J.R. Simplot Co., and by hav- 
ing a seat at the class A shareholder’s 
table, over time, the hypothetical buyer 
potentially could position itself to play a 
role in the Company.* 


The court also considered the 
characteristics of the hypothetical 
buyer of Mr. Simplot’s voting shares, 
either one or a group of investors, 
or another family member. In mak- 
ing this consideration, the court rec- 
ognized that a hypothetical buyer 
would consider that such shares 
could potentially become the larg- 
est block of voting stock. Further- 
more, the court indicated that it was 
foreseeable that Mr. Simplot’s sib- 
lings’ descendants, the eventual 
heirs of the siblings’ stock in the 
company, would be more likely to 
sell their class A voting shares to 
outsiders. As a result of the right of 
first refusal on the voting stock, the 
hypothetical buyer could then ben- 
efit by having the right to purchase 
a controlling interest in the com- 
pany. Accordingly, an investor 
would pay a “large” premium to in- 
duce the class A shareholders to re- 
linquish control.° 

One of the IRS’ experts also based 
his valuation on the “swing vote” 
attributable to Mr. Simplot’s voting 
shares. While the court acknowl- 
edged that Mr. Simplot’s shares 
could not “swing” the vote as of his 
date of death, the court stated that 
“it was foreseeable that one day (but 
not on the valuation date) the vot- 
ing characteristics associated with 
them could have ‘swing vote’ poten- 
tial if the hypothetical buyer com- 
bined his 18 class A voting shares” 
with the sibling who owned 22.445 
voting shares or joined with the sib- 
lings who together owned 36 voting 
shares to form a control group." 

After determining that a premium 
should be attributed to the voting 
shares, the court then concluded 
that such premium should be ex- 
pressed in terms of a percentage of 
the total equity value of the com- 
pany; the court concluded that the 
lowest premium set forth by the IRS’ 
experts, or a three percent premium, 


was appropriate. In determining 
that a three percent premium, as 
opposed to a higher premium, 
should be applied, the Tax Court 
noted that the 18 shares of class A 
voting stock was a minority voting 
block. Specifically, Mr. Simplot’s 
siblings would be inclined to vote in 
a manner that would maximize each 
of their children’s interests. 

After determining that a premium 

of three percent of the total equity 
value of the company was appropri- 
ate (and applying a lack of market- 
ability discount), the court con- 
cluded as follows: 
We recognize the disparate ratio of our 
determined value before consideration of 
a liquidity discount of the class A voting 
stock ($331,595.70 per share) to that of 
the class B nonvoting stock ($5,696.09 
per share), that is a ratio of approxi- 
mately 58 to 1. This disparity is the con- 
sequence of the unique capital structure 
of J.R. Simplot Co. and the skewed ratio 
of the number of class A voting shares 
to the class B nonvoting shares, that is, 
approximately 1 to 1,848." 


Possible Ramifications on 
Gifts of Stock in Closely 
Held Corporations 

The decision in Simplot poten- 
tially could have a significant im- 
pact on many gift-giving programs 
involving closely held companies. 
For years tax practitioners have 
advised their clients to gift small, 
noncontrolling interests in their 
closely held companies to their de- 
scendants over a period of time. This 
advice has been based partly on 
Revenue Ruling 93-12,’ in which 
the IRS ruled that it would not deny 
minority discounts solely because a 
transferred interest, when aggre- 
gated with other interests held by 
family members, would be part of a 
controlling interest. If the Simplot 
decision applies to these types of 
transfers, Revenue Ruling 93-12 
could be judicially overruled and, 
consequently, a premium could be 
attached to the value of the gift of a 
small, noncontrolling interest that 
could have swing vote potential. 
Furthermore, the shares owned at 
death could be subject to the 
“Simplot” premium. Even worse, if 
Simplot is extended to a controlling 
interest in a corporation, as the Tax 
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Court hinted it was inclined to do, 
any controlling block of stock owned 
at death or gifted during life could 
be subject to a “substantially 
greater” premium. 

Let’s say, for example, that a par- 
ent owns all of the outstanding vot- 
ing shares of a corporation valued 
at $10,000,000 (ignoring any lack of 
marketability discount) and that the 
voting shares represent 10 percent 
of the corporation’s outstanding 
stock. Assume further that the par- 
ent gifts 10 percent of the voting 
stock in his corporation each year 
to each of his two children." In the 
first year of gifting, the parent 
would own 80 percent of the voting 
stock and each child would own 10 
percent of the voting stock; in the 
second year of gifting, the parent 
would own 60 percent of the voting 
stock and each child would own 20 
percent of the voting stock. In the 
third year of gifting, however, the 
parent would own only 40 percent 
of the voting stock and each child 
would own 30 percent of the voting 
stock. According to the rationale in 
Simplot, the value of the voting 
stock gifted to each child in each 
year could be subject to a “premium” 
even though it is not until year three 
that the gift of stock actually repre- 
sents a swing vote; in year three, the 
children together would own 60 per- 
cent of the company and could join 
together to form a control group. 
Although the gifts of 10 percent rep- 
resent minority interests in the com- 
pany, Simplot indicates that a pre- 
mium should be applied to the gifts 


of 10 percent of the voting stock and, 
more disturbingly, that the pre- 
mium should be expressed as a per- 
centage of the total equity value of 
the company. Assuming that a pre- 
mium as high as 10 percent would 
be applied to the voting shares, as 
indicated by one of the IRS’ experts 
in Simplot, the value of 10 percent 
of the voting shares would be 
$2,000,000, as opposed to 
$1,000,000. 

It is not uncommon for a senior 
family member to want to maintain 
control of his or her closely held cor- 
poration while he or she transfers 
minority interests in the corporation 
to junior family members. One way 
to achieve this goal is to recapital- 
ize the corporation into voting and 
nonvoting shares, both in “C” and 
“S” corporations. The senior family 
member then transfers nonvoting 
shares to the junior family members 
(or to one or more trusts for their 
benefit), either in a gift or sales 
transaction, and hopefully, in con- 
junction with an advanced estate 
and gift tax reduction technique. 

In structuring such a recapitaliza- 
tion, the practitioner, in light of 
Simplot, should ensure that a 
skewed ratio of voting to nonvoting 
shares, as was seen in Simplot, is 
not used. A fairly typical and safe 
ratio of voting to nonvoting shares 
in a recapitalization is 1:10 or 10 
percent. If the IRS asserts that a 
“Simplot” premium should apply to 
the voting shares, the taxpayer 
would argue that the “Simplot” pre- 
mium should not apply because 


Simplot’s facts were unique and the 
Tax Court explicitly stated that its 
holding was based, in part, on the 
company’s unique capital structure. 
In any event, practitioners should 
structure the senior family 
member’s transfer of voting shares 
(both during life and at death) so 
that no single transfer represents 
voting control. If voting control is not 
transferred, the IRS would be hard 
pressed to assert the “substantially 
greater” premium it mentioned to 
the transferred shares, as the Tax 
Court hinted it would do. Accord- 
ingly, in order to avoid the “Simplot” 
premium, the senior family member 
will be required to give up voting 
control at some point in time. 


Possible Ramifications on 
Transfers of Family Limited 
Partnership Interests 

The court in Simplot noted that 
the disparate ratio of the value of 
the nonvoting and voting stock was 
the consequence of the “unique capi- 
tal structure” of the company (a ra- 
tio of 58 to one).'* In fact, it could be 
argued that this “unique capital 
structure” is quite similar to the 
structure of many family limited 
partnerships, which are established 
with a ratio of 99 limited partner- 
ship units and one general partner- 
ship unit. While the general part- 
ner, by definition, will always 
control the limited partnership, ir- 
respective of the ratio of general 
partnership units to limited part- 
nership units, if the IRS were to 
apply the rationale in Simplot to a 
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typical structure in which an indi- 
vidual creates a family limited part- 
nership, of which he is initially both 
the one percent general partner (ei- 
ther directly or indirectly through a 
corporate general partner), and the 
99 percent limited partner, a pre- 
mium could be applied to the trans- 
fer of the general partnership unit. 
For example, if such individual gifts 
and/or sells his limited partnership 
interests to his children (or to a 
grantor retained annuity trust or 
“defective” grantor trust, for ex- 
ample) and he or she retains the one 
percent general partnership inter- 
est and full control over the partner- 
ship, and if the decision in Simplot 
is applied to the valuation of family 
limited partnership interests and a 
three percent premium is used, then 
upon the individual’s death, the one 
percent general partnership inter- 
est would be subject to a 300 per- 
cent premium! 

As stressed above, the court in 
Simplot indicated that the premium 
for controlling voting power would 
be “substantially greater” than the 
three percent premium applied in 
that case. Thus, if the rationale in 
Simplot is extended to family lim- 
ited partnerships, the premium at- 
tached to the general partnership 
interest could be substantially 
greater than 300 percent. This re- 
sult most certainly is not the one 
that is anticipated by most tax prac- 
titioners who advise their clients to 
gift and/or sell limited partnership 
units of family limited partnerships 
to utilize discounting techniques. 

Because a general partner con- 
trols a limited partnership, plan- 
ning around Simplot in a family lim- 
ited partnership is more 
complicated than in the corporate 
context. As indicated above, a 
“Simplot” premium could be applied 
to a one percent general partnership 
interest. While a client may be able 
to live with a premium on one per- 
cent of the partnership if significant 
discounts are applied when the 99 
percent limited partnership interests 
are transferred, the practitioner 
should attempt to avoid the premium 
to the extent it is possible to do so. 

In order to avoid the “Simplot” 


premium in the limited partnership 
context, all limited partnership in- 
terests should be transferred during 
life, especially if the general part- 
ner will not relinquish control dur- 
ing life. By transferring all limited 
partnership interests during life, 
minority and lack of marketability 
discounts should be maximized. A 
common technique used to effectu- 
ate such transfers is the sale of lim- 
ited partnership units to a “defec- 
tive” grantor trust.’ 

In addition, the senior member 
should not be the general partner 
individually. Rather, an entity, such 
as a corporation or limited liability 
company, should be the general 
partner. By using an entity, it may 
be possible to transfer minority in- 
terests in the general partner to jun- 
ior family members to avoid the 
“substantially greater” premium 
discussed above. Again, the senior 
family member should relinquish 
control at some point in time to 
minimize any “Simplot” premium. 


Conclusion 

The possible impact of Simp/lot on 
estate plans involving the transfer 
of stock in closely held corporations 
and partnership interests in family 
limited partnerships to family mem- 
bers is significant. In light of 
Simplot, the tax practitioner, prior 
to advising a client to gift 
noncontrolling blocks of voting stock 
in a closely held company to family 
members, should ensure that the 
ratio of nonvoting to voting shares 
in the company is a more typical 
ratio, such as 10 to one, than the 
ratio of 1848 to one seen in Simplot. 

In addition, the tax practitioner 
should be aware that the IRS could 
attempt to extend the rationale in 
Simplot to the transfer of family lim- 
ited partnership interests, which 
could have the devastating effect of 
the application of a very substantial 
premium to the general partnership 
interest. O 


1 See, e.g., Estate of Bright v. United 
States, 658 F.2d 999 (5th Cir. 1981); 
Estate of Newhouse v. Commissioner, 94 
T.C. 193 (1990), nonacq. 1991-1 C.B.1; 
Estate of Andrews v. Commissioner, 79 


T. C. 938 (1982). 
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discount applicable to Mr. Simplot’s 
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on limited liability companies. Until re- 
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Florida’s limited liability company laws 
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Limited Liability Company Act. See Fa. 
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poses. 
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Administrative Law 


The Expanded Availability of 
Declaratory Statements in Administrative Law 


ost practitioners are 

familiar with the use 

of declaratory judg- 

ments to clarify the 
rights, status, and other equitable 
and legal positions of their clients. 
This statutorily created tool' has 
served as an effective means of set- 
tling controversies without the time 
and expense of traditional litiga- 
tion. However, fewer may be aware 
of the availability of a similar tool 
for use when a client’s interests are 
governed by a state agency. This ar- 
ticle compares the use of declara- 
tory judgments to the relief avail- 
able from the declaratory statement 
mechanism found at F.S. §120.565 
and notes a recent Florida Supreme 
Court opinion which will have the 
effect of broadening that mech- 
anism’s use. 

The Declaratory Judgment Act 
was intended to render practical 
help in ending controversies which 
have not reached a stage where 
other legal relief is available.? Cases 
interpreting the act have held that 
the use of declaratory judgments 
“should be liberally construed and 
their boundaries elastic.”* Declara- 
tory statements are intended to 
have a similar effect in the admin- 
istrative arena, when a party’s 
rights are in the hands of a state 
agency. Thus, courts have held that 
judicial opinions interpreting de- 
claratory judgments may be used to 
interpret declaratory statements.‘ 
However, the requirements and re- 
lief available from each of these 
tools differ. 

Circuit and county courts may 
issue declaratory judgments to re- 
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The act was 
intended to render 
practical help in 
ending controversies 
which have not 
reached a stage 
where other legal 
relief is available. 


solve the rights of parties to a con- 
tract or other writing, or to construe 
a statute or any regulation or ordi- 
nance issued pursuant to a statute.°® 
The breadth of such proceedings is 
expansive. 

Declaratory statements were in- 
tended to be used even more com- 
monly than declaratory judgments. 
In 1985, a primary authority on the 
Administrative Procedure Act, Pro- 
fessor Patricia Dore, suggested that 
the declaratory statement mecha- 
nism was intended to be more 
widely available than declaratory 
judgments “and that [their] use not 
be unduly restricted by artificial 
access barriers that would frustrate 
its primary purpose.”® Neverthe- 
less, the broad use of this tool has 
been curtailed by judicial interpre- 
tations of the law creating the 
mechanism. 

Declaratory statements are avail- 
able pursuant to FS. §120.565. An 
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earlier version of that law provided: 
“A declaratory statement shall set 
out the agency’s opinion as to the 
applicability of a specified statutory 
provision or of any rule or order of 
the agency as it applies to the peti- 
tioner in his particular circum- 
stances only.”’ Courts have long 
held that this language prohibited 
the issuance of a declaratory state- 
ment when the statement would 
apply to any individual other than 
the petitioner.’ With this restric- 
tion, a declaratory statement was 
only appropriate when it addressed 
an entirely unique situation. De- 
claratory statements were inappro- 
priate when they rendered state- 
ments of broad applicability 
interpreting law or policy.® 

In part, decisions limiting the 
availability of declaratory state- 
ments were based on an interpreta- 
tion of the declaratory statement’s 
enabling legislation which required 
opinions to reach only the petitioner 
in her or his “particular circum- 
stances only.” These holdings were 
also based on the duty of agencies 
to initiate rulemaking when issuing 
statements of law or policy with 
broad applicability.’° Agencies are 
charged with the duty of publishing 
all statements of general applicabil- 
ity in the form of rules. Affected par- 
ties then have a forum to challenge 
such rules pursuant to the APA. By 
limiting the use of declaratory state- 
ments to those occasions when 
“only” the petitioner’s interests 
would be affected, the courts, and 
perhaps the legislature, clearly seg- 
regated the remedies related to 
rulemaking from the relief afforded 
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by declaratory statements. How- 
ever, their actions had the practical 
effect of severely limiting the use of 
declaratory statements because al- 
most any such statement could be 
declared applicable to more than one 
particular set of circumstances. 

In 1996, the Administrative Pro- 
cedure Act was substantially re- 
vised.'' Among the revisions, the leg- 
islature deleted the word “only” from 
the requirement that a declaratory 
statement address a petitioner’s 
particular circumstances. At the 
same time, the legislature created 
a new limitation on the ability of 
agencies to initiate rulemaking. 
Whereas once rules would pass mus- 
ter if they were “reasonably related” 
to the legislation which served as 
their basis,'* the new law prohibited 
any rule from regulating more than 
the “particular powers and duties” set 
forth in organic legislation."* 

With this backdrop, the First Dis- 
trict Court of Appeal began to chip 
away at that line of cases which re- 
stricted the usefulness of declara- 
tory statements in Chiles v. Depart- 
ment of State, Div. of Elections, 711 
So. 2d 151 (Fla. 1st DCA 1998). In 
Chiles, the Commissioner of Educa- 
tion filed a declaratory statement 
with the Division of Elections in or- 
der to clarify a use of public funds. 
Arguing that the declaratory state- 
ment broadly regulated other can- 
didates for statewide public office, 
Governor Chiles and Commissioner 
Milligan appealed the statement. 

The court upheld the oft-stated 
edict that, if a declaratory statement 
raises an issue which is properly the 
subject of rulemaking, the agency 
should decline to issue the state- 
ment and initiate rulemaking in- 
stead.'* However, the court clarified 
that a declaratory statement should 
not be rejected simply because it 
may address a subject of interest to 
more than just the petitioner. The 
court noted that the declaratory 
statement provision, §120.565, in- 
cludes a requirement that the 
agency publish notice of its receipt 
of petitions and issuance of declara- 
tory statements.’ The court rea- 
soned that such notice is required 
because the legislature anticipated 


that declaratory statements would 
be of interest to others beyond the 
petitioner. 

Only a few weeks later, the Third 
District Court of Appeal revisited 
the debate over whether a declara- 
tory statement violated its policy 
against broad applicability in Jn- 
vestment Corp. of Palm Beach v. Di- 
vision of Pari-Mutuel Wagering, 
Dep’t of Bus. and Professional Regu- 
lation, 714 So. 2d 589 (Fla. lst DCA 
1998). Although recognizing the 
Chiles decision, the court again 
found that a declaratory statement 
must be set aside because it was 
broadly applicable. However, Judge 
Cope dissented. 

Judge Cope reasoned that the de- 
claratory statement mechanism was 
intended to be widely available in 
order to address citizen com- 
plaints.'* Suggesting that this pur- 
pose should not be frustrated by “ar- 
tificial barriers” to access, Judge 
Cope argued that citizens should 
have the opportunity to have a clear, 
binding agency interpretation of 
how an agency’s statements and 
rules apply to that individual. Ad- 
ditionally, Judge Cope suggested 
that it was highly debatable as to 
whether the declaratory statement 
provision was ever intended to be 
limited to one petitioner’s circum- 
stances, arguing instead that the 
“particular circumstances” require- 
ment was intended only to make 
certain that an actual matter in con- 
troversy existed. Like the court in 
Chiles, Judge Cope remarked upon 
the notice requirement in §120.565 
and concluded that the legislature 
clearly understood that declaratory 
statements may have an impact on 
others regulated by the agency. 

The Supreme Court recognized 
the conflict between Chiles and In- 
vestment Corp. and addressed this 
debate in Florida Dep’t of Bus. and 
Professional Regulation, Div. of 
Pari-Mutuel Wagering v. Investment 
Corp. of Palm Beach, 24 Fla. Law 
Weekly S520, 1999 WL 1018661 
(Fla. 1999). The court sided with the 
First District and with Judge Cope’s 
well-reasoned dissent. 

Declaratory statements are 
meant to address a pending crisis 
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which is particular to the circum- 
stances. Rules are intended to pro- 
vide clear guidance in order to avoid 
potential disputes. However, the 
court held that “one approach should 
not and now does not absolutely 
foreclose the other.”"’ In a decision 
intended to avoid hypertechnical in- 
terpretation of §120.565, the court 
looked to the plain meaning of the 
statute and to another First District 
opinion interpreting the new re- 
quirement that rules stem from the 
“particular” powers and duties of 
their enabling legislation." 

In St. John’s River Water Manage- 
ment District v. Consolidated- 
Tomoka Land Co., 717 So. 2d 72 
(Fla. lst DCA 1998), the First Dis- 
trict refused to rule that “particu- 
lar” powers and duties meant that 
each such power had to be specifi- 
cally described in order for a rule to 
be possible. Instead, the court held 
that enabling legislation must set 
forth “particular” duties in the sense 
that they must be identified and 
that rules must be limited to that 
class of powers and duties set forth 
in the statute.'® 

The Supreme Court approved of 
this interpretation and held that a 
similar flexibility should be afforded 
to state agencies called upon to is- 
sue declaratory statements. When 
interpreting the “particular” circum- 
stances limitation within declara- 
tory statements at §120.565, the 
court found that the plain meaning 
of the law should be given effect 
without reaching an absurd or ri- 
diculous result.”° Given the notice 
requirements imposed upon agen- 
cies issuing declaratory statements, 
an interpretation of the law which 
limited declaratory statements to 
those instances where only a single 
party is affected is a hypertechnical 
interpretation which would not be 
adopted by the court. 

By so holding, the Florida Su- 
preme Court has sharpened a tool 
within the array of remedies avail- 
able under the Administrative Pro- 
cedure Act. The effect will be greater 
availability of the relief afforded by 
declaratory statements and, 
thereby, greater guidance from 
agencies. 
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Another distinction between de- 
claratory judgments and declaratory 
statements regards the “case or con- 
troversy” requirement applied to 
declaratory judgment actions. In a 
declaratory judgment suit, the 
courts have long held that a matter 
in controversy must be actually 
present.”! Because of the similarity 
between declaratory statements and 
declaratory judgments, at least one 
court has found that a similar “case 
or controversy” requirement applied 
to declaratory statements.” In 
Couch v. State, 377 So. 2d 32 (Fla. 
1st DCA 1979), the First District 
held that a state agency should 
refuse to issue a declaratory state- 
ment when the same matter was the 
subject of suit in circuit court because 
no actual and present need for the 
declaratory statement was shown. 

However, in Federation of Mobile 
Home Owners of Florida, Inc. v. De- 
partment of Business Regulation, 
479 So. 2d 252 (Fla. 2d DCA 1985), 
the Second District suggested that 
the “case or controversy” require- 
ment should not be strictly applied 
to declaratory statement actions. 
When the standing of an association 
seeking a declaratory statement was 
challenged, the Second District 
found that the legislative purpose of 
the Administrative Procedure Act 
was to expand access to the activi- 
ties of agencies and distinguished 
the ruling in Couch.” Other courts 
have applied an “injury-in-fact” 
standard to determine whether a 
petitioner may bring an action for 
declaratory statement.” Such a test 
would be similar to the “case or con- 
troversy” standard, requiring a real 
and present injury to the petitioner. 
However, the Florida Supreme 
Court in Investment Corp. receded 
from those holdings, suggesting that 
a relaxed standard should apply 
based on its interpretation of the 
“particular circumstances” standard 
found in the declaratory statement 
provision, F.S. §120.565.”° 

The Florida Supreme Court’s rul- 
ing in Investment Corp. broadly ex- 
pands the availability of declaratory 
statements to those who would seek 
agency interpretation on a question 
of law or policy. This revitalization 


of an integral component of the Ad- 
ministrative Procedure Act can only 
improve the guidance available to 
parties affected by state agency ac- 
tion. 
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